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PRESIDENT’'S MESSAGE

Education, Democracy and an
Informed Citizenry

begin this President’s Message
I having recently returned from

our Annual Meeting, a week
filled with educational programs
sponsored by our committees and sec-
tions, the Presidential Summit on edu-
cating tomorrow’s lawyers and sup-
porting today’s lawyers, meetings of
our Executive Committee and House
of Delegates, and various breakfasts,
lunches and dinners, many of which
featured the presentation of awards
to lawyers and judges from across the
State recognizing their contributions
to the Association, the profession and
the public. I extend my thanks to all of
our members and staff who worked
so hard to make our Annual Meeting
a great success.

In February, I traveled to ABA head-
quarters in Chicago to participate on a
plenary session panel of the National
Conference of Bar Presidents. Titled
Legal Education Reform Update: Front-
line Leaders Share Perspectives on the
Road Ahead, this program provided an
opportunity for us to share with bar
leaders from across the country what
our Association has been doing to edu-
cate lawyers about the challenges and
changes in legal education, to distrib-
ute the September 2013 issue of our
Journal as a resource for them, and to
provide a model for possible actions

they might take in their states. I am
pleased that the New York State Bar
Association is recognized as a leader
on an issue that is so important to the
future of our profession. Again, I thank
our Committee on Legal Education
and Admission to the Bar, co-chaired
by Eileen Millett and Ian Weinstein, for
their tireless efforts.

It is not too early to be thinking
about Law Day. The American Bar
Association Division for Public Edu-
cation has established as the theme
for Law Day 2014 American Democracy
and the Rule of Law: Why Every Vote
Matters. In New York, Law Day is an
opportunity to take up the call for all
lawyers and judges across the State
to be personally and actively engaged
in civics education in their communi-
ties and schools and work to increase
Americans” understanding of the role
of fundamental principles in our con-
stitutional democracy. This year’s Law
Day theme, emphasizing the impor-
tance of voting, is particularly timely
for us in view of the report of our
Special Committee on Voter Participa-
tion. This report, which was adopted
by our House of Delegates last year,
proposed a number of reforms at the
state and federal levels to help increase
voter participation. Since its adoption,
we have carried our voting rights mes-

sage to our State Legislature and will
continue to do so in 2014. We expect
that voting rights will also be a subject
when we attend ABA Day in April in
Washington, D.C., in view of President
Obama’s State of the Union Address.
In that address, he called for strength-
ening the Voting Rights Act, saying,
“Citizenship means standing up for
everyone’s right to vote.”

Civics education is another of the
Association’s key priorities. At its Feb-
ruary 1, 2014 meeting, our House of
Delegates unanimously approved the
Report and Recommendations of the
Law, Youth and Citizenship Commit-
tee, establishing N'YSBA policy on civ-
ics education. The report, presented
by Committee Chair Richard Bader
and former Chief Judge Judith Kaye,
noted the urgency of the issue, stat-
ing that “[p]reserving the fundamental
civic mission of schools is vital to the
continued success of American con-
stitutional democracy.” Please review
the report, which is available at www.
nysba.org/LYCcivicsreport2014/. We
as an Association are committed to
this effort, and I urge all lawyers and
judges to join us. |

DAVID M. SCHRAVER can be reached
at dschraver@nysba.org.
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Government
Law and :
Policy and the
Indian Child
Weltare Act

By Carrie E. Garrow

CaRRIE E. GARROW is the Chief Appellate Judge of the St. Regis Mohawk Tribal Court and the
Executive Director of the Center for Indigenous Law, Governance & Citizenship at Syracuse
University College of Law and an Adjunct Professor. She'd like to thank her Research Assistant,
Michelle E. Hollebeke (J.D. Candidate 2015), for her hard work on this article, and the New York
State Federal-State-Tribal Courts and Indian Nations Justice Forum for their work in educating
and training on ICWA issues.




Introduction
Since the formation of the United States, Indian nations
and Indian people have been impacted by the numerous
laws and policies focused on acquisition of Indian lands
and assimilation of Indian people. These federal laws
and policies led to states, such as New York, breaking up
Indian families and removing Indian children from their
homes in order to achieve assimilation. This article pro-
vides an overview of these laws and policies, which led to
the need for the Indian Child Welfare Act ICWA). It then
discusses ICWA’s requirements and New York’s imple-
mentation. With awareness of these issues, attorneys will
be better equipped to represent their clients in family law
cases when application of ICWA is required.

Overview of the Federal Government'’s Indian Laws
and Policies

The federal government’s laws and policies regarding
Native Americans have fluctuated throughout the years;
however, all eras were driven by the question of how to
deal with Indian nations, people and their land.! Early in
our history, European nations and a young United States
dealt with Indian Nations using treaties, thus recogniz-
ing the sovereignty of Indian nations. This changed as
the courts began to develop the foundation of federal
Indian law, recognizing only limited sovereignty, and
the Removal Era was ushered in. Beginning its foray into
Indian law, the U.S. Supreme Court in Johnson v. M'Intosh?
incorporated the Doctrine of Discovery into U.S. law.
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The doctrine, based on papal bulls® gave recognized
title to land to the United States, along with the right to
extinguish the Indian Nations’ title by purchase or by
conquest.* The Court ruled Indian Nations were vested
only with a permanent right of occupancy to their lands.>
The Doctrine of Discovery continues to be cited by the
Supreme Court.

Building upon M’Intosh, the Court in Cherokee Nation
v. Georgia held that Indian Nations are in a “guardian/
ward” relationship with the federal government and
are not foreign nations but rather “domestic dependent
nations.”¢ The Court followed with Worcester v. Georgia,
holding that although they were domestic dependent
nations, state law did not apply in Indian territory.”
Despite the Court’s rulings, states wanted jurisdiction
and pressured the federal government for access to
Indian lands.

The Removal Act,8 passed by Congress in 1830, pro-
vided for the relocation of numerous Indian Nations to
lands west of the Mississippi. The forced march of the
Cherokee, known as the Trail of Tears, was emblematic
of the process by which thousands of Indian people were
removed from their lands and relocated to present-day
Oklahoma and beyond the Mississippi valley.

Reservations

The Removal Era was followed by the Reservation Era.
Using treaties, statutes, and executive orders, along with
force, starvation and disease, the federal government
moved Indian people onto smaller plots of lands, or res-
ervations, so the government could access to gold mining
and encourage the building of railroads.? Provided with
schools and missionaries, reservations were “envisioned
as schools for civilization, in which Indians under the
control of the [Bureau of Indian Affairs (BIA)] agent
would be groomed for assimilation.”10 Indian families
could not leave the reservations, even to obtain food,
practice their culture, or visit family members. The BIA
established Courts of Indian Offenses on the reservations
and used the law to criminalize and eliminate Indian cul-
tural practices. The Major Crimes Act, adopted in 1885,
granted federal courts concurrent criminal jurisdiction
over enumerated serious crimes “committed in Indian
country.”11

Allotment and Assimilation

As the 19th century came to a close, states were still
demanding that the Indians give up more of their lands.
The prior laws and policies had not been successful in
assimilating the Nations. The Indian tenet of communal
ownership of land was viewed as the stumbling block
preventing the Indians from assimilating into white soci-
ety. As a result, the Dawes Act,12 often referred to as the
General Allotment Act, was passed, and the Allotment
Era began.

12 | March/April 2014 | NYSBA Journal

The Allotment Act converted tribal lands into indi-
vidual allotments. Heads of households received an
allotment of 160 acres and individuals received 80 acres.
The Secretary of Interior was granted the power to nego-
tiate with the Tribes to obtain the remaining land. The
allotments were held in trust for 25 years, although land
owners could petition the federal government to take the
land out of trust, if the Indian land owner was deemed
“ready.” Due to allotment, 65% of tribal land was trans-
ferred to non-Indians.1® Indian lands were reduced from
138 million acres in 1887 to 48 million acres in 1934.14

In the State of New York, the Seneca Nation was spe-
cifically exempted from the Dawes Act due to a cloud
over the title of their land, the result of land barons pur-
chasing the right to buy the Seneca land. Other Indian
Nations within the state were not exempt from the Dawes
Act, however, and New York repeatedly passed legisla-
tion in attempts to allot those lands. However, the land
holdings were so small they were never the focus of fed-
eral legislation.

The federal government provided funding for Indian
boarding schools beginning in 1879, which government
officials hoped would hasten the assimilation of Indian
people. Education was an important tool to reach that
goal, and the focus changed from keeping Indians on
the reservation to the removal of their children from the
home to separate them from the influence of their fami-
lies, who reinforced cultural teachings. Captain Richard
H. Pratt, the founder of the Carlisle Indian Industrial
School, summed up the philosophy: “Kill the Indian, and
Save the Man.”15

The Meriam Report, published in 1928, revealed that
allotment and its attendant assimilationist policies had
failed. The Report noted assimilation “has resulted in
much loss of land and an enormous increase in the details
of administration without a compensating advance in the
economic ability of the Indians.”16 Several other stud-
ies and congressional investigations “led to important
changes in federal Indian policy, changes that favored
restoration of some measure of tribal self-rule. Of course,
the federal strategy was to employ tribal culture and
institutions as transitional devices for the gradual assimi-
lation of Indians into American society.”1” The Indian
Reorganization Act!8 (IRA) put an end to allotment and
legislated a process by which Indian nations could reor-
ganize their governments under the IRA by adopting
written constitutions and, as a result, become eligible for
federal funding. The IRA constitutions, often drafted by
the Bureau of Indian Affairs, contained requirements for
secretarial approval for any amendments, solidifying the
BIA’s role in Indian Affairs.

From Termination to Self-Determination

After the end of World War 1I, the federal government
began to abandon all attempts to protect and strengthen
tribal self-government and began the Termination Era.



The federal government began relinquishing federal
supervision to the states by terminating federal recogni-
tion of the government-to-government relationship with
Indian nations. Historian Laurence Hauptman noted

[TThe movement encouraged assimilation of Indians as
individuals into the mainstream of American society
and advocated the end of the federal government’s
responsibility of Indian affairs. To accomplish these
objectives, termination legislation fell into four general
categories: (1) the end of federal treaty relationships
and trust responsibilities to certain specified Indian
nations; (2) the repeal of federal laws that set Indians
apart from other American citizens; (3) the removal of
restrictions of federal guardianship and supervision
over certain individual Indians; and (4) the transfer
of services provided by the BIA to other federal, state,
or local governmental agencies, or to Indian nations
themselves.19

During this period, federal recognition was denied or
terminated for 109 Indian nations. The largest impact was
the loss of protection for land, as once federal recognition
was terminated tribal lands were no longer held in trust
and became subject to state property taxes. The BIA also
began relocation programs to move Indian people off the
reservations and into urban areas to find work. Congress

ern education, and criminalization of Indian culture all
sought to change the Indian family. Congressional hear-
ings, beginning in 1974 and continuing through 1978,
on the widespread removal of Indian children by state
welfare agencies illustrated that state governments fol-
lowed the federal government’s lead and focused on
assimilating Indian families. Senator James Abourezk of
South Dakota opened the congressional hearings, noting,

Up to now, however, public and private welfare agen-
cies seem to have operated on the premise that most
Indian children would really be better off growing
up non-Indian. The result of such policies has been
unchecked: abusive child-removal practices, the lack
of viable, practical rehabilitation and prevention pro-
grams for Indian families facing severe problems, and
a practice of ignoring the all-important demands of
Indian tribes to have a say in how their children and
families are dealt with. . . . It has been called cultural
genocide.24

Testimony demonstrated the high rates of removal
of Indian children in numerous states. In Minnesota,
Indian children were placed in foster or adoptive homes
at a rate of five times greater than non-Indian children.?>
In South Dakota, since 1948, 40% of adoptions involved
Indian children, but Indian children made up only 7% of

Provided with schools and missionaries, reservations were
“envisioned as schools for civilization, in which Indians . . .

would be groomed for assimilation.”

also began delegating concurrent criminal jurisdiction
and limited civil jurisdiction to states. The first grant
was to Kansas,?0 followed by New York.2! Then PL 28022
was enacted, which delegated to California, Minnesota,
Nebraska, Oregon, Wisconsin, and Alaska concurrent
criminal jurisdiction and limited civil jurisdiction.

Termination came to an end when President Nixon
announced that termination was “morally and legal-
ly unacceptable, because it produces bad results, and
because the mere threat of termination tends to discour-
age greater self-sufficiency among Indian groups.”23
Subsequently, the Self-Determination Era began with leg-
islation that sought to strengthen tribal sovereignty, while
still continuing the federal government’s control over
Indian affairs. Federal recognition was restored to sev-
eral Indian nations that were the subject of termination.
Several bills were passed to support self-determination,
including the Indian Child Welfare Act.

The Need for the Indian Child Welfare Act

Removal of Children — Congressional Hearings,
1974-1978

The previously discussed federal laws and policies had
significant impact on Indian nations and families. The
taking of land, removal of children, imposition of west-

the population.26 Indian children in South Dakota were in
foster care at a rate of 1,600% greater than non-Indians.2”
The State of Washington’s Indian adoption rate was 19
times greater and the foster care rate was 1,000% greater
than for non-Indians.?8 Indian children in Wisconsin were
at risk of being separated from parents at a rate of 1,600%
greater than non-Indian children.?? And, in Oklahoma,
4.7 times more Indian children were in adoptive homes
and 3.7 times more Indian children were placed in foster
care than non-Indian children.30

In New York, 1 out of 74.8 Indian children were in
foster care, while the non-Indian rate was 1 out of every
222.6.31 An estimated 96.5% of those Indian children were
placed in non-Indian foster homes.32 And New York’s
Indian children were placed for adoption at a per capita
rate 3.3 times the rate of non-Indian children.33

In addition to foster care and adoption, Indian chil-
dren were still being placed in boarding schools run by
the BIA. In 1971, 35,000 Indian children were living in
boarding schools (17% of the Indian school-age popu-
lation); 60% of all the Indian children enrolled in BIA
schools.3* One witness noted,

[O]n some reservations, the Bureau of Indian Affairs
(B.LA., part of the Department of the Interior) has
made it policy to send children as young as six years
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to a distant boarding school. This had formerly been
widespread practice, with the overt aim of “helping”
Indian children enter the mainstream of American life.
Now, supposedly, the practice is confined to regions
where other educational opportunities have not devel-
oped, where there are difficult home situations, or
where behavior has been deviant. In the past, this
educational practice has had a devastating effect on
several generations of Indian children. It has affected
their family life, their native culture, their sense of
identity, and their parenting abilities. It is quite likely
that the continuation of these practices today will have
the same destructive impact. Ultimately the message
is the same: It is better for Indian children to be reared
by others than by their parents or their own people.3>

The processes used by state social workers to remove
Indian children were riddled with problems. Only 1%
of children removed from a North Dakota tribe were
removed for physical abuse, while all others were
removed based on “such vague standards as deprivation,
neglect, taken because their homes were thought to be
too poverty stricken to support the children.”3¢ Parents
were infrequently informed about any legal recourse and

and anger.?® Testimony during congressional hearings
noted the high number of school dropouts, the increasing
rate of juvenile drug and alcohol abuse,* and the high
percentage of youth involved in the criminal justice sys-
tem who came from foster or group homes.#! The remov-
al of children also often resulted in parents splitting
up.*2 Removed children often returned to their Nations
as young adults, but continued to face difficulties. They
would not know who their relatives were or have any
connection to people on the reservation.*3 Additionally,
“they were not adept at hunting or fishing or wild rice
harvesting — skills useful on the reservation — nor had
they obtained the skills or education necessary for a job in
town. Appended to this were the psychosocial disabilities
associated with the foster child syndrome (inability to
trust, insecurity, free floating anxiety, difficulty in main-
taining satisfying family living).”44

The Indian Child Welfare Act

The Indian Child Welfare Act, adopted in 1978, enacts
minimum federal standards to protect Indian children
from unwarranted removal® ICWA applies to child

ICWA recognizes Indian Nations’ exclusive jurisdiction over

child custody proceedings when the Indian child “resides or is
domiciled within the reservation of such tribe.”

rarely even saw a judge as social workers frequently used
voluntary waivers to remove children.3” As noted in the
congressional hearing on July 24, 1978,

[t]he decision to take Indian children from their natu-
ral homes is, in most cases, carried out without due
process of law. For example, it is rare for either Indian
children or their parents to be represented by counsel
or to have the supporting testimony of expert wit-
nesses. Many cases do not go through an adjudicatory
process at all, since the voluntary waiver of parental
rights is a device widely employed by social workers
to gain custody of children. Because of the availability
of the waivers and because a great number of Indian
parents depend on welfare payments for survival,
they are exposed to the sometimes coercive arguments
of welfare departments. In a recent South Dakota
entrapment case, an Indian parent in a time of trouble
was persuaded to sign a waiver granting temporary
custody to the State, only to find that this is now being
advanced as evidence of neglect and grounds for the
permanent termination of parental rights. It is an
unfortunate fact of life for many Indian parents that
the primary service agency to which they must turn
for financial help also exercises police powers over
their family life and is, most frequently, the agency that
initiates custody proceedings.38

The impact on families and children was devastating.
Children suffered from abandonment issues, depression
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custody proceedings, which it defines as foster care
placement, termination of parental rights, pre-adoptive
placement, and adoptive placement.46 An Indian child is
defined as an unmarried person under the age of 18 who
is a member of a Tribe or is eligible for membership and is
the biological child of a member of an Indian Tribe.#” The
Tribe is the only entity that can determine membership or
eligibility for membership and will do so upon receipt of
notification, which is required by ICWA 48

ICWA recognizes Indian Nations” exclusive jurisdic-
tion over child custody proceedings when the Indian
child “resides or is domiciled within the reservation of
such tribe.”49 The statute does not define domicile, but
the U.S. Supreme Court has held that children born out-
of-wedlock to enrolled members domiciled on a reser-
vation resulted in the children being also domiciled on
the reservation.’0 Additionally, if the Indian child does
not reside or is not domiciled within the reservation,
the state court must transfer the proceeding to the tribal
court “absent objection by either parent, upon the peti-
tion of either parent or the Indian custodian or the Indian
child’s tribe.”5! Last, should the parent, Indian custodian
or Indian child’s tribe wish to, they may intervene at any
point in the proceeding regarding the Indian child.52

In addition to jurisdictional requirements, ICWA
requires notice to Indian parents, custodians, and Indian
Nations, along with a raised burden of proof prior to



removal. First, the party seeking to take custody of the
Indian child must notify the parent or Indian custodian
and the Indian child’s tribe of the pending proceed-
ings and of their right of intervention.>® If a party
cannot identify or locate the Nation or Indian parent
or custodian, the notice shall be given to the Secretary
of Interior.>* Second, in order for a foster placement
to be determined, there must be clear and convincing
evidence, which includes input from a qualified expert
witness, “that the continued custody of the child by the
parent or Indian custodian is likely to result in serious
emotional or physical damage to the child.”>> Finally,
when parental rights are to be terminated, evidence,
this time beyond a reasonable doubt must support “the
conclusion that the continued custody of the child by the
parent or Indian custodian is likely to result in serious
emotional or physical damage to the child.”56

ICWA also creates requirements for voluntary foster
care placement and termination of parental rights. First,
the consent of the parent must be in writing and recorded
before a court with proper jurisdiction.>” Additionally,
the parent or legal guardian must be fully aware of the
consequences of the provided consent.>® When voluntary
consent is given for foster care, the parent may withdraw
at any time and the child shall be returned.> In a vol-
untary proceeding for termination of parental rights or
adoptive placement, consent may be withdrawn at any
time prior to entry of a final decree and the child shall be
returned.6?

ICWA outlines preferences for foster care placement
and adoption; however, the Indian child’s tribe may
establish a different order of preference for placement.t!
The extended family of the child in question shall be
given preference when adoption is necessary.?2 If no
member of the child’s extended family wishes to adopt
the child, preference is then given to a member of the
child’s tribe and, last, other Indian families.63 For foster
care and pre-adoption placements, ICWA requires that
the child “be placed in the least restrictive setting . . .
within reasonable proximity to his or her home.”64

New York’s Laws and Policies Impacting
Indian Families
New York also has a long history of laws and policies
focused on assimilating Indian children and families,
resulting in separation of children from families, as illus-
trated by the statistics above. The state viewed the federal
policies as supporting its work toward assimilation, for
example, “[t]he granting of [U.S.] citizenship had the
earmarks of an invitation to the states to work toward
further assimilation of Indian populations.”65

In 1888, as a reaction to the Seneca Nation of Indians’
exemption from the Dawes Act, New York created the
Whipple Commission, whose purpose was to investigate
the social, moral, and industrial condition of the Nations,
along with the status of their lands and treaties.®® The

Commission examined Indian children’s progress in sev-
eral schools built on the Six Nations’ territories.

During the hearings, William A. Duncan® testified
that it was necessary to combine education and removal
of Indian children, to keep them from the influence of
their families.

[B]ut if you educate an Indian and leave him with his
father and mother and tribe, he will always remain a
savage; to my mind, these children are not being edu-
cated in the right way, even on our Onondaga reserva-
tion; that little school-house isn’t worth that, so far as
the education of these children is concerned, because
they simply come in for two or three hours, and they
go back into their homes and dwell with their pagan
parents; they are brought up in the pagan religion and
their pagan customs; I believe that the Indians on the
Onondaga reservation ought to be saved, and they
ought to be made good citizens; it can not be done in
one year, and never will be done by keeping a nation
within a nation; they should be made, as soon as pos-
sible, citizens.68

The Commission opined that, the pagan way of life
eradicated anything taught in the schools. “The influence
of the pagan Indians is keenly felt against the schools here
as elsewhere, and the home life of the children tends to
undo much that is accomplished for their good during
the day at school.”®?

The Whipple Commission opined that the Thomas
Asylum for Orphan and Destitute Indian Children. It was
started as a collaboration between the Quakers and Pres-
byterian Church on Cattaraugus Seneca Indian Territory
in 1855 and was run by New York State from 1875 to 1957.
The Whipple Report noted, “The institution is a model
one, and its present management well nigh perfection. A
serious mistake, however, connected with this school is in
the regulation which discharges these children from the
care of the teachers when they reach sixteen years of age.
At this age a large share of the expense upon the children
has been incurred, while the benefits derived are not in
proportion to the outlay. If these children could remain
for even two or three years longer, until their character
and habits should become matured and strengthened
before again placing them among the often demoralizing
influences of their people, it is believed that the results
would be eminently more satisfactory.””0

Jon Van Valkenberg, Superintendent of the Thomas
Asylum, was a firm supporter of removal of Indian chil-
dren from the influence of their families and believed
that the Nations should be reformed for the benefit of
assimilated children.

After several years experience among the Indians, I
have become fully convinced that the means of educa-
tion and improvement will never be productive of the
highest good as long as their tribal relations are con-
tinued. With a division of the lands, a home would not
only be secured to the pagans and to their families, but

NYSBA Journal | March/April 2014 | 15



would provide such for the orphans and destitute chil-
dren. It must indeed be humiliating for the intelligent
and educated to live under laws established for their
uncivilized ancestors of sixty or seventy years ago.
The severalty act seems to me to be one of the most
important steps toward the elevation of this people.”!

In 1942, the Second Circuit ruled New York law did
not apply on Indian territories,”2 halting many years of
the state’s efforts to implement its laws on those territo-
ries. To overcome this ruling, New York formed the Joint
Legislative Committee on Indian Affairs, which held
numerous hearings across the state on various Indian ter-
ritories. An early Committee report emphasized its focus:
“An early settlement of the jurisdictional problem is
believed imperative. The present system of dual respon-
sibility is fostering disunity and internal strife among the
Indians of this State and is further seriously retarding
their assumption of the responsibilities and enjoyment of
the privileges of citizenship.”73

The Committee subsequently submitted to Congress
a bill for obtaining concurrent criminal jurisdiction and
limited civil adjudicatory jurisdiction. Congress granted
New York concurrent criminal jurisdiction in 1948.74 New
York celebrated the initial grant of concurrent jurisdic-
tion, and the Committee wrote, “[Adoption] marks the
next great forward step toward absorption of Indians into
the general community of citizens.”7> Concurrent adju-
dicatory civil jurisdiction, granted in 1950,76 was sought
because it “would end their long isolation and inevita-
bly work toward complete assimilation with the main
body of citizens.””” The state hoped eventually, through
assimilation, the Nations “will reach the point of desir-
ing to hold their lands in severalty as do western tribes,
and to abandon present restrictions against ownership
by non-Indians, even at the cost of having all such lands
bear a fair proportion of the tax burden. Not until then
will Indians complete the transition from hermithood to
the vigorous and responsible citizenship assured by their
intelligence, independence and courage.””8

New York’'s Implementation of ICWA
To implement ICWA, New York amended § 39 of the
Social Services Law (SSL) and issued regulations found
at 18 N.Y.C.R.R. § 431.18, which provide additional pro-
tections to Indian children. Unlike federal law, New York
State does not require the child to be a biological child of
a member of a tribe within the state.”” New York’s regu-
lations include biological children of a member of any
federally recognized tribe, who live on a reservation or
tribal land, regardless of enrollment, to be covered under
the act as well.80 Last, New York includes children ages 18
to 21 who are in foster care, are attending school, or lack
the ability to live independently, to encompass a larger
population of Indian children.8!

Congress’s grant of concurrent civil jurisdiction to
New York affected the state’s implementation of ICWA,
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as the Nations are required to obtain approval of the
Secretary of the Interior for assumption of exclusive
jurisdiction.82 The Office of Children and Families may
enter into an agreement with the Tribe for the Tribe to
assume the provision of foster care, preventive and adop-
tive services to Indian children.83 A state-recognized Tribe
may reassume exclusive jurisdiction, provided that the
local commissioner has granted approval.8* Once this is
granted, the Tribe has exclusive jurisdiction over a child
who resides with the Tribe or is domiciled there or when
the child is a ward of the tribal court.8

Unlike ICWA, New York’s regulations include a defi-
nition of a qualified expert who may testify as to whether
continued custody is likely to result in serious physical
or emotion harm to the child. A qualified expert wit-
ness may be a member of the Indian child’s Tribe who
is recognized by the tribal community as knowledgeable
in tribal customs as they pertain to family organizations
and child-rearing practices.8¢ Likewise, an expert witness
may be a layperson who has substantial experience in
the delivery of child and family services to Indians and
extensive knowledge of prevailing social and cultural
standards and child-rearing practices within the Indian
child’s tribe.8” An expert witness may be a professional
person having substantial education and experience in
the provision of services to Indian children and their
families.88

Finally, an additional protection is provided at the
beginning of the child welfare process. When a social ser-
vices official initiates a child custody proceeding involv-
ing an Indian child, the official must demonstrate to the
court that, prior to the commencement of the proceeding,
reasonable efforts were made to alleviate the need to
remove the child from the home.#? And the efforts shall
include the Tribe’s available resources.?

Conclusion

A critical component to the implementation of ICWA is
the understanding of the federal and state governments’
history in Indian affairs. Numerous laws and policies
were implemented to assimilate Indian people, and one
result was the high rate of removal of Indian children
from their families and Nations. The passage of ICWA
created federal standards to protect families from unwar-
ranted removal of their children. With these protections
and an understanding of the need for these protections,
attorneys will be better equipped to assist their clients in
what can be difficult family law cases. |
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BURDEN OF PROOF

Introduction

Again, picking up from last issue’s
column, the Burden of Proof continues
to review the nature and extent of
proof necessary to support a claim
of pecuniary damages in a wrongful
death action.

Determining Whether Distributees
Suffered Pecuniary Loss

Whether or not a distributee has suf-
fered pecuniary loss is not always read-
ily apparent. In Clark v. Weinstein,! the
decedent was survived by his spouse,
daughter, and two grandchildren. The
two grandchildren had lived with the
decedent and his wife from birth, and
the grandparents had been awarded
custody of the children. While the
grandchildren were growing up, the
decedent’s daughter had minimal con-
tact with her children and provided no
financial support to them.

After the action was commenced,
the plaintiff successfully moved to
serve an amended complaint “assert-
ing a wrongful death cause of action
on behalf of the decedent’s daughter
resulting from the pecuniary loss of
support provided by decedent to the
children.”?2 The defendant appealed,
and the Fourth Department affirmed:

As the court properly determined,
plaintiff is entitled to assert the
cause of action at issue herein on
behalf of decedent’s daughter for
wrongful death damages arising
from the loss of voluntary sup-
port provided by decedent to her
children.
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Proving the Value of Life

(Part 3)

Pursuant to [Estates, Powers &
Trusts Law] EPTL 5-4.4(a), wrong-
ful death damages “are exclusively
for the benefit of the decedent’s
distributees and, when collected,
shall be distributed to the persons
entitled thereto [by statute].” Here,
it is undisputed that decedent’s
daughter is a distributee of dece-
dent and is entitled to recover for
the voluntary assistance provided
by decedent directly to her. Dam-
ages in a wrongful death action are
limited to “fair and just compen-
sation for the pecuniary injuries
resulting from the decedent’s death
to the persons for whose benefit
the action is brought,” including
financially independent adult dis-
tributees. Here, decedent’s daugh-
ter was legally obligated to provide
support for her children despite
the fact that her parents were
awarded custody of them. Thus,
the loss of decedent’s support to
the grandchildren has resulted in a
direct loss to decedent’s daughter,
a distributee who must replace the
support previously provided by
decedent. Contrary to defendants’
contention, the pecuniary loss to
decedent’s daughter arises from
her need to replace the support
previously provided by decedent
and does not constitute a recov-
ery on behalf of the grandchildren,
who are non-distributees, for their
direct loss of support.?

In light of the evidence, inter alia,
regarding the special, lifetime
needs of the disabled infant plain-
tiff, which were projected to con-
tinue throughout his adulthood,
the damages awards for past and
future loss of the decedent’s house-
hold services were “reasonably
certain to be incurred and neces-
sitated.”4

Loss of Parental Guidance
Recoverable pecuniary damages
include those for loss of parental guid-
ance and are not limited to children
or by the age of majority. In Gonza-
lez v. New York City Housing Author-
ity,> the decedent was survived by
her daughter-in-law and two grand-
children, aged 19 and 21 at the time of
the decedent’s death. On appeal, the
Court of Appeals considered whether
the grandchildren were entitled to an
award for loss of parental guidance:
Decedent had raised [both grand-
children], because their father (her
son) had died in 1965 and their
mother (her daughter-in-law) was
mentally ill; as the Appellate Divi-
sion observed, decedent had for
many years been a “mother” to her
grandchildren. At the time of the
murder, however, both plaintiffs
were financially independent and
they no longer lived with her. The
granddaughter lived separately
with her husband, and the grand-

Pecuniary damages for loss of
household services for a child who is a
distributee may extend beyond the age
of majority:

son had a construction job and an
apartment a few blocks away:.

Although decedent had retired
from her job as a housekeeper sev-



eral years before the crime, she
remained active. She prepared din-
ner every night for her daughter-
in-law, who was unable to cook
for herself. Marta Gonzalez went
to her mother’s house every day,
and frequently had her meals with
them. She testified that her grand-
mother had more patience with her
mother than she did, and would
help her cope with her mother’s
condition. Antonio Freire testified
that he visited his grandmother
every other day, and that she fre-
quently prepared his meals as well.

The decedent also helped her
granddaughter in other ways. The
month before the crime, when her
granddaughter was having marital
problems, decedent permitted her
to live with her for a week until
she could return home. At the time
of the murder, Marta Gonzalez was
pregnant, and together she and
her grandmother planned that the
grandmother would care for the
child while she returned to school.

ful death action brought on behalf
of the decedent’s five surviving
children, the oldest child was 23
and married at the time of her
mother’s death, and the next old-
est 21. We held that the trial judge
properly declined to limit damages
to the minority of the children,
finding in the wrongful death stat-
ute no “peremptory injunction to
confine the damages absolutely to
the minority of the children.”

Defendant points to Bumpurs v New
York City Hous. Auth. as support for
its contention that adults cannot
claim pecuniary injuries from loss
of a parent’s guidance. There, adult
children were denied recovery for
loss of their mother’s “companion-
ship, comfort and assistance” on
the ground that such injuries were
not pecuniary in nature, citing Liff
v Schildkrout; the court went on
to note that the adult claimants
could not state a claim for loss of
their mother’s nurture. However,
the Bumpurs decision was prop-
erly distinguished by the Appellate
Division in the present case: unlike

her grandchildren relied upon her
contributions. Decedent provided
shelter for her granddaughter dur-
ing a marital crisis, and helped
both grandchildren cope with their
mother’s condition. The child care
plan was more than occasional.
Even the meals she furnished can-
not accurately be called occasional
— Marta Gonzalez testified that
she ate dinner with her mother
and grandmother every other day,
while Antonio Freire testified that
he visited his grandmother every
other day and she frequently pre-
pared his meals.

Nor is it significant that the
decedent prepared meals in her
daughter-in-law’s home rather
than in plaintiffs’ homes. Wher-
ever provided, the decedent’s ser-
vices would have to be replaced by
plaintiffs. The same is equally true
of her counselling, the shelter she
provided for her granddaughter,
and the meals she regularly pre-
pared for both grandchildren.

Based upon this record, therefore,

With the facts established, the Court
considered whether the law permitted
recovery for loss of guidance to adult
distributees:

the decedent here, the decedent in
Bumpurs had provided no services
to her adult children.”

we conclude that plaintiffs pre-
sented evidence of “pecuniary
injuries” they suffered by reason
of their grandmother’s wrongful

Applying these principles to the
facts before us, we first conclude
that plaintiffs’ status as adult
financially independent grandchil-
dren does not, of itself, preclude
their recovery.

While defendant asks us to restrict
recovery for loss of guidance to
a decedent’s children, the statute
defines the class entitled to recover
in a wrongful death action as dis-
tributees. There is no question that
decedent’s grandchildren were her
distributees, and thus that they are
members of the class the Legisla-
ture intended should be permitted
to maintain this action.

Nor is recovery barred solely
because plaintiffs were self-sup-
porting adults at the time of their
grandmother’s death. The argu-
ment that an adult distributee can-
not state a claim for pecuniary
injuries based on the loss of a
parent’s guidance was long ago
rejected by this Court. In Tilley v
The Hudson Riv. R. R. Co., a wrong-

Having determined that recovery
was permitted for adult distributees,
the Court considered whether the
plaintiff had adduced proof sufficient
to support an award:

Plaintiffs’ status being no bar
to recovery, the question then
becomes whether the damages
they have shown fall within the
statutory confines of “pecuniary
injuries.”

Defendant urges that the only ser-
vice decedent rendered to plaintiffs
was the preparation of occasional
meals outside their residences,
which was not a compensable inju-
ry both because it was occasional
and gratuitous and the plaintiffs
therefore had no reason to rely on
it, and because the service was not
performed in their own households
and plaintiffs therefore would not
need to replace it.

As the record establishes, how-
ever, decedent contributed far
more than “occasional meals,” and

death.8

Reasonable Medical Expenses
“Incident to the Injury Causing
Death”

While numerous cases mention the
recovery of reasonable medical dam-
ages incident to the injury causing
death, none that I can find furnish
any detail beyond stating the ability
to recover these damages, and none
detail any specific items of damages
— for example, see Sutherland v. State.”
In order to recover, the expenses will
have to be proved and must be reason-
able.

Reasonable Funeral Expenses

Reasonable funeral expenses for the
decedent’s burial are recoverable when
the distributee pays, or is responsible
for paying, those expenses. In an action
reminiscent of Thurston v. The State of
New York,10 the decision that prompted
this series of columns, the claimant, a

CONTINUED ON PAGE 20
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resident of a state facility, suffered an
epileptic seizure, was allowed to return
to work and thereafter to the cottage
where he resided, where he was found
some time later lying bent over into
a slop sink full of scalding water; he
died two days later.1l After determin-
ing that an award for conscious pain
and suffering was warranted, the court
addressed the pecuniary loss claim:

However, in view of the decedent’s
physical and mental condition, the
persons for whom the wrongful
death action is brought have sus-
tained no pecuniary loss and there
can be no recovery of damages
under section 130 of the Decedent
Estate Law except for the funeral
expenses. The funeral expenses
amounted to $125 and an award
in that amount is directed together
with interest thereon from the date
of decedent’s death.12

The funeral expenses must be the
responsibility of a distributee to be
recoverable. Thus, where funeral
expenses are reimbursed to the dis-
tributee, the funeral expenses may not
be recovered.13

Calculating Interest
In addition to the other items of dam-
age recoverable in a wrongful death
action, “[i]nterest upon the principal
sum recovered by the plaintiff from the
date of the decedent’s death shall be
added to and be a part of the total sum
awarded.”14

The Court of Appeals, in Toledo v.
Iglesia Ni Christo,15 recently resolved
the “question whether the trial court
properly discounted the future wrong-
ful death damages back to the date of
death, and awarded interest thereon
from the date of death to the date of
judgment”:

Defendant argues that our holding
in Milbrandt prevents a plaintiff
from collecting preverdict interest
on future damages in a wrongful
death action, because the inter-
est from the date of death to the
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date of verdict has already been
included in the discounted award
at the time of the verdict, and
that any additional interest would
be an impermissible windfall to
the plaintiff. Defendant further
argues that awarding interest on
future damages that have yet to be
realized also constitutes an unfair
windfall for plaintiff. We disagree.

* ¥ %

Applying [EPTL 5-4.3] and its pre-
decessor statutes, this Court and
the courts below have long held
that “prejudgment interest in a
wrongful death action is “part of
the damages,”” and that such inter-
est should run from the date of
death to the date of verdict.

Furthermore, it has long been the
rule in New York that the damages
on a wrongful death action are
due on the date of the death of the
plaintiff’s decedent. Future dam-
ages are thus a debt owed entirely
as of the date of liability — the date
of death — and such damage award
properly should include preverdict
interest calculated from the date
of death.

Consistent with this analysis, in
Milbrandt we ruled “that no prever-
dict interest should be added to an
award for postverdict losses if the
award has not been discounted to
a time prior to the award.” There,
we observed that since the verdicts
in Milbrandt and in the companion
case Schmertz v Presbyterian Hosp.
in City of N.Y. had not been prop-
erly discounted, preverdict interest
on future damages awards would
have been improper as it would
indeed constitute a windfall. Fol-
lowing the adoption of CPLR
articles 50-A and 50-B, however,
discounting is performed by the
trial court and juries are specifi-
cally instructed, pursuant to CPLR
4111(e), to award a full amount of
future damages, without a reduc-
tion to present value.

Moreover, in Rohring we stated
“that future damages should be

discounted to the date of liabil-
ity, which by statute is the date of
death, before interest is calculated
on them.” We now conclude that
the proper method for calculating
preverdict interest in a wrongful
death action is to discount the ver-
dict to the date of liability, i.e., the
date of death, and award interest
on that amount from the date of
death to the date of judgment.16

Conclusion

Until such time as the Legislature sees
fit to address the manifestly unfair
result typified by Thurston, damag-
es recoverable for wrongful death in
New York will continue to be limited
to those set forth in EPTL 5-4.3(a).
Until that time, attorneys represent-
ing estates in wrongful death actions
should take care to claim, prove, and
obtain maximum damages for all
recoverable losses recognized by the
statute. And maybe, just maybe, a liti-
gator will come along with the drive,
creativity, and deep pockets required
to mount a challenge to the statute.

23 A.D.3d 1054 (4th Dep’t 2005).
Id.
Id. at 105455 (citations omitted).

. Vasquez v. Cnty. of Nassau, 91 A.D.3d 855,
858-59 (2d Dep’t 2012) (citations omitted).

5. 161 A.D.2d 358 (1st Dep’t 1990), aff'd, 77
N.Y.2d 663 (1991).

6. Id. at 668-69.

R

7. Id. at 669 (citations and parentheticals omit-
ted).

8. Id. at 669-70.
9. 189 Misc. 953 (Ct. of Claims 1947).

10.  Laurie A. Thurston v. The State of New York,
2013-031-019, NYLJ 1202602796553, at *1 (Ct. of
Claims, NY, Decided May 2, 2013).

11.  Martinez v. State, 28 Misc. 2d 1094 (Ct. of
Claims, 1961) (case was decided under the prede-
cessor statute, § 130 of the Decedent Estate Law).

12. Id. (citation omitted).

13.  Johnson v. Richmond Univ. Med. Ctr., 101
A.D.3d 1087, 1089 (2d Dep’t 2012).

14. EPTL 5-4.3.
15. 18 N.Y.3d 363 (2012).

16. Id. (footnotes, parentheticals and citations
omitted). The Court did not address the “question
whether the trial court properly discounted the
future wrongful death damages back to the date of
death, and awarded interest thereon from the date
of death to the date of judgment.”
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Best Interests of an
Indian Child
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Interest of a Child” standard as follows:

1. Maintaining stability for the child(ren)
Child(ren’s) wishes
Home environment with each parent
Each parent’s past performance and relative fitness
Each parents ability to guide and provide for
child(ren’s) overall well-being
6. Each parent’s willingness to foster a positive relation-

ship between the child(ren) and other parent.l

Abundant case law in New York has identified factors
(e.g., drug use, employment, health, history, etc.) which
will have an impact on this standard. These factors will
then help guide the court in making a custody determina-
tion that is in the best interests of the child.

Our focus is on Indian children, and our legal research
did not disclose any New York cases containing the
words “best interest of an Indian child.”2 We also did not
discover any New York statutes or rules containing those
terms, so we pose the following question:

“Where should the fact that the child is an Indian child
be placed in New York’s best interests of the child
standard?”

Family law treatises summarize New York’s “Best

SRR N
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It is likely that most attorneys simply consider Indian
child merely as a racial factor in the standard. This
response, however, fails to recognize that a best interest of
an Indian child standard is inherently different from New
York’s best interest of a child standard.

Best Interests of an Indian Child and Tribal Nation
Citizenship
While we could easily author a treatise on the subject of
federal Indian law, discussing the foundational “trinity”
of Supreme Court cases,? the hundreds of Treaties entered
into between the United States and Tribal Nations* or
the progeny of cases that have been decided since, most
important for our discussion is to recognize that Tribal
Nations are possessed with inherent sovereignty and that
relationships between a Tribal Nation and its members
are within the exclusive jurisdiction of the Tribal Nation.>
Due to this, Indian children possess “different inter-
ests,” which can be affected by a custody determination.
This is not due to any race factor, but rather to the politi-
cal status of the child’s being “Indian.” An Indian child
enjoys certain rights and privileges by virtue of being a
Tribal Nation citizen/member.¢ These include:



1. Certain Rights and Privileges by Operation of
Federal Law: A multitude of federal laws and pro-
grams are specifically addressed to, or involve,
Native Americans; the least of these are the Treaties
between the United States and the Tribal Nations.
Another example of federal legislative involvement is
the Indian Child Welfare Act (ICWA).”

2. Health Care: Currently the United States Bureau of
Indian Affairs (BIA) and Department of Health and
Human Services (USDHHS) have a unique relation-
ship with Indian Health Services (IHS). IHS operates
numerous health clinics and hospitals on many Tribal
Nation territories throughout the country. It is the
primary health care delivery system for many Native
Americans and is often the mechanism by which
the United States meets its treaty obligations and/or
trust responsibilities.8

3. Educational Benefits: BIA offers numerous primary
schooling benefits as well as college assistance. New
York State also offers educational benefits, and some
Tribal Nations are now in the position to offer addi-
tional college assistance to Tribal Nation members.

4. Border Crossing Rights: Although for many years an
issue for Tribal Nations in New York, this is actually
related to the historic Jay Treaty which recognized
the right of Native Americans to cross and re-cross
the international border.”

5. Right to Own and Inherit Reservation Property:
Although common legalese states that a respective
Tribal Nation owns all the real property comprising
an Indian Reservation, the reality is that in many
Tribal Nations there is a historic and customary allo-
cation of “real property” held by individual Tribal
Nation citizens/members and their families.

6. Right to Participate in Tribal Nation Governance:
Irrespective of the nature of the Tribal Nation govern-
ment, nearly every Tribal Nation has some type of
governance system. To hold office or participate in
that system, one generally has to be a member/ citi-
zen of that Tribal Nation.

7. Direct Assistance: Some Tribal Nations are now in a
position to offer a periodic payment to their citizens/
members (often called per-capita payments).

8. Belonging: Many Tribal Nations recognize that the
best interests of an Indian child can only be realized
when an “Indian child” can establish, develop, and
maintain political, cultural, and social relationships
with their Indian family, community, and Nation.10
The foregoing list is synonymous with the rights and

privileges of citizenship, and like such rights, it often

does not require any level or degree of participation by
an Indian child. Likewise, it very often also does not
require the Indian child to “join” the Tribal Nation, and

in many instances does not require residency within a

Tribal Nation.11

The point is, these rights and privileges are not the
product of any racial consideration and/or classification.
Instead, they originate and flow from a political classifi-
cation, recognized in the law, due to the Tribal Nations’
inherent sovereignty. Simply by being born, the Indian
child is possessed with these rights and privileges, which
is very often recognized by numerous Tribal Nations
(if not universally) as being inherent. As such they are
not benefits one acquires by joining the Tribal Nation. A
Tribal Nation is not a fraternal organization.12

It is also important to recognize that the granting and
defining of the rights and privileges is within the exclusive
jurisdiction of the Tribal Nations themselves.13 These are
not subject to the rulings of any state or federal court.

Joining of “Best Interest” and “Indian Child"
Language

ICWA contains “best interest” and “Indian child” lan-
guage for the establishment of minimum federal stan-
dards in relation to Indian child welfare matters,14 but
this must be read with other parts of ICWA. For instance,
ICWA also recognizes the right of Indian parents and Indi-
an children to be maintained as an Indian family.15 ICWA
weaves this interest with the Tribal Nations’ interests in
children of their Tribal Nations.16 Therefore, ICWA'’s best
interest of an Indian child language is intertwined with
the interests of Indian parents and Tribal Nations. This
structure recognizes that, for Tribal Nations, “there is no
resource that is more vital to the continued existence and
integrity of Indian tribes than their children.”1”

ICWA is not the only place to find the phrases “best
interest” and “Indian child,” however. In fact, it has been
at the state level that some of the most noteworthy efforts
at joining these terms into a “best interest of an Indian
child” standard can be found.

Jurisdiction

As one can imagine, numerous states must address juris-
diction issues with various Tribal Nations; these states
include Washington, Wisconsin, and Minnesota.

These states are noteworthy not only because they
have a best interest of an Indian child standard in their
domestic law, but also because they are Public Law (PL)
280 states.1® Under PL 280, the federal government in
essence grants states the right to exercise state jurisdic-
tion within a Tribal Nation territory, which may include
some civil jurisdiction inclusive of family law matters.
We note this because the PL 280 scheme is very similar to
that found in New York, which is under 25 U.S.C. § 233.19

Like New York, Washington, Wisconsin, and Minne-
sota have multiple Tribal Nations and territories located
within their external boundaries.20 Nonetheless, in many
instances Tribal Nations in these PL 280 states continue to
exercise family law jurisdiction over their members even
in light of (or, in spite of) the jurisdiction-granting statute.

NYSBA Journal | March/April 2014 | 23



Each of these states has seen recent changes to its
domestic laws and policies with respect to Indian chil-
dren in the state. In Wisconsin, this may have been
prompted by a U.S. Department of Health and Human
Services review; in Minnesota, by a study that identi-
fied disparities in the treatment of Indian children; oz, in
Washington, due to a concerted effort by Tribal Nations to
have jurisdiction retro-ceded to the Tribal Nations and/
or federal government and away from the state.2! In any
event, the result has been policy changes creating and
incorporating a best interest of an Indian child standard.

Now both Washington and Wisconsin provide for
this basic definition of a best interest of an Indian child
standard:

[1t] reflects and honors the unique values of the child’s
tribal culture and is best able to assist the Indian child
in establishing, developing, and maintaining a politi-
cal, cultural, social, and spiritual relationship with the
child’s tribe and tribal community.22

Minnesota has taken a different approach.2® Although
Minnesota is also a PL 280 state, it is unique from Wash-
ington and Wisconsin in that although it has not made
any recent legislative changes to its Indian child welfare
laws, it has made significant changes in how the exist-
ing laws are implemented — that is, policy changes. Most
noteworthy was the state’s entering into Social Service
Agreements with Tribal Nations in 2007.

The Minnesota agreements not only echo the best
interest of an Indian child standard found in Washington
and Wisconsin, but go even further by providing that the
Tribal Nation defines the best interests of Indian children
and Indian families, that the intent of the state’s laws is
to protect Indian children’s sense of belonging with their
family and Tribe, and that child-rearing practices are best
obtained from each Tribe.2*

Perhaps the most interesting aspect of the Minnesota/
Tribal Nation agreements is the treatment of foster care
payments. In changes brought on by the agreements,
Minnesota also permitted Indian children to receive fos-
ter care support irrespective of the court that placed them
into foster care.2> Therefore, in Minnesota an Indian child
who may have been placed into a Native American foster
home by a Tribal Nation court would still receive a foster
care payment from the state.

Best Interest of an Indian Child Standard in New York
New York has no mention of the best interest of an Indian
child standard in any statute, case, or regulation. In fact
the closest thing to such a standard can be found in N.Y.
Court Rules applicable to N.Y. Supreme, Family, and
County Courts. The Rules simply mandate those courts
to “proceed . . . in accordance with” ICWA 26

An interesting twist to the New York statutory scheme
is that, like Minnesota, there are provisions for Tribal
Nations to enter into agreements with the New York State
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Office of Child and Family Services for social services
inclusive of foster care.?” Although these Section 39 agree-
ments provide for reimbursement to Tribal Nations, those
reimbursements can be made only if the Indian child has
“been remanded, discharged, or committed pursuant to
the Family Court Act of the State of New York.”28 There-
fore, these agreements result in an Indian child only being
able to access foster care support if he or she goes through
a New York family court, a court system that has not rec-
ognized, nor has been legislatively mandated to follow, a
best interest of an Indian child standard.

Next, it is not only foster care which could result in
the removal of an Indian child. Other N.Y. court proceed-
ings may also have the same result (e.g., a person in need
of supervision or PINS proceeding). It is interesting to
note that Wisconsin has extended both ICWA and its best
interest of an Indian child standard to proceedings com-
monly involving adolescents: uncontrollability, habitual
truancy, school dropouts, and habitual runaways.2? As
of now, New York appears to have no inclination to do
the same.

We could easily be left with the impression that it
is simply a matter of advocating for a legislative fix.
Perhaps it is better to recognize that it may be time to
modernize the legal representation of the Indian child.
Perhaps it is time to recognize, as Justice Antonin Sca-
lia succinctly stated in his Baby Girl dissent: “We do not

Indian children possess “different

interests,” due to being “Indian.”

inquire whether leaving a child with his parents is ‘in the
best interests of the child.” It sometimes is not; he would
be better off raised by someone else. But parents have
their rights, no less than children do.”30

As members of the legal profession, we must recog-
nize that every foster care placement order, adoption
decree, or termination of parental rights decision involv-
ing an Indian child has the very real possibility of disen-
franchising or alienating an Indian child from his or her
respective rights and privileges as a citizen of a Tribal
Nation. Very often this occurs without due process pro-
tections. In simplest terms, when does an Indian child get
to present to a court?

“By operation of federal law I have the right to receive
any rights and privileges due to me being a Tribal
Nation member. I have the inherent rights to: own
property within my Tribal Nation, to be the next leader
of my Nation, or to decide who is going to be the next
leader of my Tribal Nation. Furthermore, I have the
right to know who my family and Nation is, and to
enjoy the liberty and right to be with them.”

There are very few reported cases addressing these
issues, including the Baby Girl case. |




1. This best interest of the child standard is primarily case-law driven and
is passively included in some N.Y. statutes. See N.Y. Social Services Law §§
358-a, 384-b (SSL).

2. We will use the term “Indian child” as it is that term is the one used in
many legal documents (laws, regulations, decisions, etc.).

3. See Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 [1831]; Worcester v. Georgia,
31 U.S. (6 Pet.) 515 [1832]; Johnson v. McIntosh, 21 U.S. (8 Wheat) 543 [1823].

4. See Indian Affairs Laws and Treaties Vol. II (Compiled and edited by
Charles J. Kappler, Wash. GPO 1904).

5. See United States v. Mazurie, 419 U.S. 544 (1975) “Indian tribes are unique
aggregations possessing attributes of sovereignty over both their members
and territory. They are a separate people possessing the power of regulating
their internal and social relations.” (citation omitted) (citing United States v.
Kagama, 118 U.S. 375 (1886); McClanahan v. Arizona State Tax Comm'n, 411 U.S.
164 (1973).

6.  We use “citizen” and “member” interchangeably, as many Tribal Nations
vary in their use of the terms.

7. See25U.S.C. §§ 1901 et seq.

8. It should be noted that this care is portable. Thus, by being a citizen of a
Tribal Nation any Indian child will have access to this care at any L.H.S. facil-
ity (e.g., a St. Regis Mohawk child can receive care at the Seneca Nation I.H.S.
facility, and vice versa).

9. See generally 8 U.S.C. § 1359 codifying this right. See also the cases decid-
ed under it.

10. It is interesting to note that on the International level this sense of
belonging is an actual right for children. See United Nations “Convention on
the Rights of the Child.”

Provisions from the UN “Convention on the Rights of the Child” include:

1. States Parties undertake to respect the right of the child to
preserve his or her identity, including nationality, name and
family relations as recognized by law without lawful interfer-
ence.

2. Where a child is illegally deprived of some or all of the
elements of his or her identity, States Parties shall provide
appropriate assistance and protection, with a view to re-
establishing speedily his or her identity.

3. States Parties shall respect the right of the child to freedom
of thought, conscience and religion.

4. States Parties recognize the rights of the child to freedom
of association and to freedom of peaceful assembly.

Please also note that currently the United States is not a signatory to this
convention.

11. Similarly, ICWA does not require any domicile/residency on an Indian
reservation for it to apply. See Mississippi Band of Chocktaw Indians v. Holyfield,
490 U.S. 30 (1989).

12. See United States v. Mazurie, 419 U.S. 544 (1975): “Cases such as [Worcester
and Kagama] surely establish the proposition that Indian tribes within ‘Indian
Country’ are a good deal more that ‘private voluntary organizations.””

13. See Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978); Patterson v. Council of
Seneca Nation, 245 N.Y. 433 (1927).

14. “The Congress declares that it is the policy of this Nation to protect the
best interests of Indian children and to promote the stability and security of
Indian tribes and families by the establishment of minimum Federal stan-
dards for the removal of Indian children from their families and the place-
ment of such children in foster or adoptive homes which will reflect the
unique values of Indian culture, and by providing assistance to Indian tribes
in the operation of child and family service programs.” See ICWA at 25 U.S.C.
§ 1902.

15. Mandated remedial services efforts are supposed to be provided prior to
removal, and active efforts to re-unite are required, and certain evidentiary
standards must be met to break up an Indian family. See ICWA § 1912(d), (e),
®.

16. Notice requirement to Tribal Nations, intervention right for Tribal
Nations, placement selection right for Tribal Nations, and full faith and credit
for Tribal Nation acts, orders, judgments. See ICWA § 1911, § 1912.

17. See ICWA at § 1901.

18. See 18 U.S.C. § 1162; 25 U.S.C. §§ 1321-1326; 28 U.S.C. § 1360.

19. We must also note that although the purported purpose of PL 280 and
25 U.S.C. § 233 are similar with respect to civil jurisdiction transfer, they

are separate statutes. Wherein, PL 280 is more exacting in the forms of civil
jurisdiction which were transferred from federal to state government and 25
U.S.C. § 233 is more akin to a choice of forum statute.

20. In New York these are the Shinnecock and Unkechaug on Long Island;
Oneida, Onondaga and Cayuga in Central New York; St. Regis Mohawk in
Northern New York; and Seneca, Tonawanda and Tuscarora in Western New
York.

21. Washington has become the first state to ratify legislation in which a
Tribal Nation can seek retrocession of state jurisdiction. See Washington State
Statutes, Indians and Indian Lands — Jurisdiction, Chap. 37.12.160 (2012);
Governor Signs Tribal Retrocession Bill Into Law, Seattle Times, Mar. 19, 2012.

22. See Washington Statute Indian Child Welfare Act Chapt. 13.38, 13.38.040
(2011). See also Wisconsin Laws Ref. § 48.01(2); § 938.01(3), which provide that:
“when an out-of-home care placement, adoptive placement, or pre-adoptive
placement is necessary, placing an Indian child in a placement that reflects the
unique values of the Indian child’s tribal culture and that is best able to assist
the Indian child in establishing, developing, and maintaining a political, cultural,
and social relationship with the Indian child’s tribe and tribal community.” (empha-
sis added).

23. In 1999, Minnesota passed the Minnesota Indian Family Preservation Act
(MIFPA Minnesota Laws 260.751). This Act contains many of the provisions
contained in ICWA. Interestingly though, in 2007 Minnesota entered into a
comprehensive child welfare “Tribal/State Agreement, February 22, 2007”
with many Tribal Nations there.

24. See 2007 Minnesota-Tribal Nation Social Service Agreement:

The purpose of this Agreement is to protect the long term best
interests, as defined by the tribes, of Indian children and their
families, by maintaining the integrity of the Tribal family, extended
family, and the Child’s Tribal relationship. The best interests of
Indian children are inherently tied to the concept of belonging.
Belonging can only be realized for Indian children by recognition
of the values and ways of life of the child’s Tribe and support of
the strengths inherent in the social and cultural standards of tribal
family systems. Family preservation shall be the intended purpose
and outcome of these efforts. See “Tribal/State Agreement” at 2, 3.

The State recognizes its responsibilities to protect Indian children
as required by the Indian Child Welfare Act and the Minnesota
Indian Family Preservation Act and the clear intent of those laws
to protect and Indian child’s sense of belonging to family and tribe.
The State further recognizes that executing these responsibilities
will require collaboration with the tribes and the use of the guid-
ance, resources and participation of a child’s tribe.” Id. at 3.

“The parties recognize that the necessary understanding of an
individual tribe’s history, religion, values, mores, and child rearing
practices is best obtained from each tribe. . . . Id. at 4.

The Best Interests of an Indian Child” means compliance with and
recognition of the importance and immediacy of family preserva-
tion, using Tribal ways and strengths to preserve and maintain an
Indian child’s family. The best interests of an Indian child will support
the child’s sense of belonging to family, extended family, clan and
Tribe. Best interests must be informed by an understanding of the
damage that is suffered by Indian children if family and child tribal
identity and contact are denied. . . . Id. at 11.

25. See Minnesota Dep’t of Human Services Bulletin #07-68-08.

26. See N.Y. Uniform Rules for the Family Court § 205.51 (Family Court), and
§ 202.68 (Supreme and County Court). Note that there is some debate as to
whether this applies to ALL proceedings touching upon custody determina-
tions (e.g. Matrimonial, Juvenile Delinquency, and Persons in Need of Super-
vision) or is it limited to just proceedings where ICWA specifically applies
(e.g., TPR, Foster Care, Pre-Adoptive, and Adoptive placements).

27. See SSL § 39.

28. See SSL § 153(1)(f)(4).

29. See Wisc. Ref. § 48.02; § 938.00, 938.13 (making provisions applicable to
these adolescent proceedings).

30. See Adoptive Couple v. Baby Girl, 133 S. Ct. 2552, 2572 (2013) (emphasis
added).
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Adoptive Couple v.
Baby Girl

A Summary

By Carrie E. Garrow and Michelle E. Hollebeke

n June 25, 2013, the U.S. Supreme Court handed
Odown its decision in Adoptive Couple v. Baby Girl,
only the second decision interpreting the Indian
Child Welfare Act. The Court, by a 5-4 majority, held the

Act did not bar the termination of the Indian father’s
paternal rights.

The Facts

Baby Girl’s non-Indian mother and Cherokee father were
engaged one month prior to the pregnancy. The father
attempted to move up the wedding date, but the mother
refused. The couple’s relationship deteriorated and the
engagement was broken off. Prior to the birth of Baby
Girl, the mother sent the father a text message asking if he
would rather pay child support or relinquish his parental
rights. He responded, indicating that he relinquished his
rights. The mother decided to put the baby up for adop-
tion without informing the father. She and her attorney
arranged a private adoption with a couple in South
Carolina. The attorney contacted the Cherokee Nation
regarding Biological Father’s citizenship in the Nation,
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misspelling his first name and erroneously indicating his
date of birth (despite the mother having known the father
since she was 14). The Nation was unable to identify the
father with the information given.

With the help of an adoption agency, the mother
found Adoptive Couple, who supported the mother
throughout her pregnancy. Baby Girl was placed with
Adoptive Couple at birth, and an adoption petition was
filed a few days later. Biological Father had no contact
with the mother or Baby Girl throughout the pregnancy
or after Baby Girl’s birth. The father was served with
the adoption petition by a process server and he signed
the papers. Biological Father believed he was signing
his parental rights to the birth mother and did not know
Baby Girl had been placed for adoption. He later testi-
fied that if he had known about the adoption, he would
not have relinquished his rights. When he discovered
this was not the case, he retained an attorney, filed a
challenge to the adoption and for custody, and sought
a stay of the proceedings as he was being deployed to
Iraq.



Procedural History

The South Carolina Family Court denied Adoptive Cou-
ple’s petition for adoption because they had not proven
that Baby Girl would suffer serious emotional or physi-
cal damage if Biological Father was awarded custody, as
is required by § 1912(f) of the Indian Child Welfare Act
(ICWA).! On appeal, the South Carolina Supreme Court
affirmed the Family Court’s ruling and also held that
Adoptive Couple had not shown that efforts to provide
remedial services and programs designed to prevent the
breakup of the Indian family had been made, as per §
1912(d) of the ICWA.

The Supreme Court’s Majority Opinion

In his majority opinion, Justice Samuel Alito first assumed
that Biological Father is a “parent” as defined by the
ICWA.2 The Court then focused on the provisions of
ICWA §§ 1912(f) and (d) and 1915(a). ICWA § 1912(f)
requires “[n]o termination of parental rights may be
ordered in such proceeding in the absence of a determina-
tion, supported by evidence beyond a reasonable doubt
... that the continued custody of the child by the parent
or Indian custodian is likely to result in serious emotional
or physical damage to the child.” The Court stated that
the word “continued” indicates a pre-existing state and,
therefore, “continued custody” refers to custody that the
parent already has. According to the Court, since Biologi-
cal Father never had pre-existing custody, § 1912(f) does
not apply to him. Examining ICWA’s purpose, the Court
reasoned that since the goal of the ICWA was to counter-
act unwarranted removal of Indian children from intact
Indian families, this situation does not fail to achieve this
goal as the Indian child’s adoption is voluntarily and
lawfully initiated by a non-Indian parent with sole cus-
todial rights. A finding of serious emotional or physical
damage to the child, the Court reasoned, can be found
only where there is a pre-existing, physical custody that
can be evaluated. For these reasons, the Court found that
§ 1912(f) does not bar termination of Biological Father’s
parental rights.

Section 1912(d) requires that any party seeking to
terminate an Indian parent’s rights make active efforts
to provide remedial services and rehabilitative programs
designed to prevent the breakup of the Indian family and
to prove that these efforts were unsuccessful. The Court
found that since Biological Father had relinquished his
parental rights prior to the birth of Baby Girl, there would
be no relationship to terminate, and the breakup of the
Indian family had long since occurred, making § 1912(d)
inapplicable in this case. The Court noted, “[I]f prospec-
tive adoptive parents were required to engage in the
bizarre undertaking of ‘stimulat[ing]” a biological father’s
‘desire to be a parent,” it would surely dissuade some of
them from seeking to adopt Indian children.”3

Last, the Court turned to § 1915(a) of the ICWA, relat-
ing to the placement preferences for adoption of Indian

children. Preference is to be given, in the absence of
good cause, to a member of the child’s extended fam-
ily, other members of the Indian child’s family, or other
Indian families. The Court reasoned that this section was
inapplicable in this instance because no alternative party
had formally sought to adopt Baby Girl. Since Biological
Father, another Indian guardian, or the Cherokee Nation
did not attempt to adopt Baby Girl, § 1915(a) of the ICWA
did not apply here to protect the interests of the biologi-
cal father.

Concurring Opinions

In his concurring opinion, Justice Clarence Thomas
approached the case through a lens of constitutional
avoidance. The ICWA asserts that the Indian Commerce
Clause gives Congress plenary power over Indian affairs.
Since the case concerns a contested state-court adoption
proceeding, a subject matter typically reserved for the
states, the Indian Commerce Clause, which covers com-
mercial interactions with tribes, does not allow Congress
to override the jurisdiction of the states. Likewise, Con-
gress’s sole power to manage affairs with the Indians
applies only where states do not exercise jurisdiction.
From his reading of the Constitution, Thomas concluded
that “the ratifiers of the Constitution understood the
Indian Commerce Clause to confer [nothing] resembling
plenary power over Indian affairs.”#

Thomas went on to note that placement of Indian
children in non-Indian homes has nothing to do with
commerce, the power that Congress holds over Indian
affairs. With respect to this, “[nJothing in the Indian
Commerce Clause permits Congress to enact special laws
applicable to Birth Father merely because of his status
as an Indian.” Since the Constitution does not allow
Congress to override state law, application of the ICWA
would be unconstitutional in these proceedings. But since
the majority opinion avoids application of ICWA, he con-
curred with its decision.

Justice Stephen Breyer’s concurrence set forth three
observations. “First, the statute does not directly explain
how to treat an absentee Indian father who had next-to-
no involvement with his child in the first few months of
her life.”® Next, Breyer said that the Court should not
decide any more than is necessary, namely the applica-
tion of the ICWA to fathers in differing circumstances
from Biological Father. Last, he noted that “other statu-
tory provisions not now before us may nonetheless prove
relevant in cases of this kind.””

Dissenting Opinions

Justice Antonin Scalia’s dissent rejected the Court’s inter-
pretation of the word “continued” within the context
of the ICWA. Scalia maintained that “continued cus-
tody” should refer to custody in the future, since under
the ICWA, the determination needs to be made while
considering if the Indian child will suffer emotional or

NYSBA Journal | March/April 2014 | 27



physical harm with continued custody. By finding this,
Scalia believed the Court should “respect the entitle-
ment of those who bring a child into the world to raise
that child.”® Since Biological Father wants to raise his
daughter, the statute should protect his right to do so in
this instance.

Justice Sonia Sotomayor’s dissent took issue with
the majority’s neglect of the ICWA’s purpose and, thus,
its narrow interpretations of the Act’s provisions. She
argued that the majority’s opinion has force only when
a birth father has had physical or recognized custody
of the Indian child, thus going against Congress’s intent
in enacting the statute. First, she pointed out, the ICWA
defines “parent” broadly, thus qualifying Biological
Father as a parent. Since ICWA provides uniform federal
standards, applying this broad definition over a narrow,
state-constructed one serves the ICWA’s purpose. Sec-
ond, the ICWA deals with all child custody proceedings,
including termination of parental rights and, therefore,
Biological Father is protected by the Act. To this end,
the voluntary consent Biological Father gave to Baby
Girl’s adoption must be in writing and executed before a
judge in order to be valid. Likewise, he had the right to
revoke the consent until the final decree of adoption was
granted. Additionally, Biological Father had the right to
be at the proceeding that terminated his parental rights.
Since these protections of the ICWA were not afforded to
Biological Father, the majority applies the ICWA only to
a specific subset of parents, namely, those who have had
physical custody of their child. Another point Sotomayor
raised is that the parent-child relationship should be
preserved if possible; however, the Court found that the
relationship between Biological Father and Baby Girl did
not rise to the level of warranting the effort to preserve it.
Although the Court was willing to assume that Biological
Father was a parent under the ICWA, the Court neglected
to provide him the protections he deserved with respect
to the custody proceedings relating to Baby Girl.

Another of Sotomayor’s criticisms dealt with the
patchwork effect that the outcome has on application of
the ICWA. She noted that Congress’s intent surely was not
to use state law to interpret the ICWA because that would
lead to it being applied differently based on where a child
custody proceeding took place. With respect to making
efforts to preserve the relationship between Biological
Father and Baby Girl, required by § 1912(d), Sotomayor
noted that this provision of the ICWA does not require
Adoptive Couple to affirmatively act but, rather, just to
show that such efforts have taken place. That being said,
the Family Court found that Biological Father was a fit
and proper person to take custody of Baby Girl; therefore,
no rehabilitation would be needed. Although the laws
protecting a biological father’s parental rights may lead
to harsh outcomes, “these rules recognize that biological
fathers have a valid interest in a relationship with their
child.”® Sotomayor noted that the majority is concerned
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about their result interfering with the adoption of Indian
children; however, the manner in which the Court inter-
prets the ICWA goes against the wishes and aims of Con-
gress in enacting it. Since Congress created the statute to
sweep broadly, the Court cannot go against the construc-
tion that Congress enacted in the ICWA. Sotomayor also
criticized the majority for its questioning the membership
of Baby Girl in the Cherokee Nation, pointing out that it
is not for Congress or the Court to tamper with the mem-
bership laws of the Nations, because that would raise
unnecessary constitutional issues. Sotomayor concluded
by saying that if Baby Girl’s paternal grandparents or
another member of the tribe seek adoption, they will be
given the preference established in § 1915 of the ICWA
because, as an Indian child, Baby Girl is undoubtedly
protected by the Act. |

25 US.C. §§ 1901 ef seq.
25 U.S.C. § 1903(9).

Adoptive Couple v. Baby Girl, 133 S. Ct. 2552, 2563-64 (2013).
Id. at 2569.

Id. at 2570.

Id. at 2571.

1d.

Id. at 2572.

Id. at 2582.
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The Real Meaning of
ICWA Noncompliance

By Hon. Lizbeth Gonzalez

uring my tenure as Director of Legal Services of
Dthe American Indian Law Alliance, then located

at the American Indian Community House in
Manhattan, I represented several expatriated Native
young adults. Their protracted attempts to reunite with
their people had been remarkably unsuccessful; my
work on their behalf was difficult, but our combined
efforts were ultimately rewarded. Below are the stories
of two people who were removed from their families at
a young age and who eventually found them. I didn't
represent Larry Ahenakew or Susanne (Bone) Vander
Laan, but I am honored to have interviewed them and
to share their stories.

Larry Ahenakew (Cree)
I currently live in New Windsor, New York,
and work as a computer software analyst
for the New York City Office of Payroll
Administration. My father’s people are
the Ahtahkakoop Cree in Saskatchewan,
Canada; my mother’s people are the Rocky
Boy Chippewa in Montana. My family
lived in Great Falls, Montana. According to Cree tradi-
tion, the maternal grandmother raises the oldest boy
of the family. When I was about 3% years old, Social
Services took me from my grandmother while I was
eating breakfast and placed me in a black car. This is

my very first memory. My siblings were removed from
our mother’s home. My younger sister Yvette and I
were adopted by the last foster family with which we
were placed in New York; my brother Tracy was placed
elsewhere by the same New York City agency; and Paul
and Heather were adopted by another foster family in
Montana. When I was finally reunited as an adult with
my siblings, mom, grandmother and aunties, they told
me that Social Services didn’t believe that I was prop-
erly cared for. I don’t remember my grandmother as
feeble or incapacitated.

At some point during the year that I lived in my
first foster home, I was told that I was going on a plane
trip to be with another family. A Social Services worker
accompanied me and my sister Yvette to Idlewild Air-
port (now Kennedy International Airport). I believe that
I was adopted when I was seven or eight. I knew I was
Native American but I didn’t know which Nation or
tribe. I knew I was different growing up in Newburgh,
which had a large African American and a small Hispanic
population at the time. I might have looked somewhat
like a Hispanic kid, but I struggled with self-esteem. Back
then, I felt uncomfortable. We didn’t have TV in Mon-
tana, but there was TV in New York, and no one looked
like me. Kids said that if I washed myself with soap I
could become white, so I would scrub myself but I didn’t
become white.
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It was only as a young adult that I learned that
other Native Americans and Native Canadians were
similarly adopted and living in New York like me. I
met them at the American Indian Community House
(AICH) in New York City; most of them came from the
West, Southwest and Canada — Lakota, Dakota, Pima,
Diné — not from the East Coast. There was such a sense
of being removed; all of us kids felt that we had no
identity growing up.

I didn’t find my birth family until I was much older.
My adoptive parents recalled that my mother was
Chippewa and that I was born in Great Falls but the
Chippewa inhabit three different regions. Books were
my only association: at the library I read books by Vine
Deloria and books about Native history. I left my adop-
tive parents when I was 18, angry and self-destructive.
I called Spence-Chapin and made an appointment
there with an adoption specialist who over time pro-
vided cookie-cutter information. She eventually told
me that she could facilitate my enrollment with the
Chippewa Cree Tribe of Rocky Boy, Montana. I learned
that my dad was working in Montana and returned to
Saskatchewan shortly after I was born. My dad’s fam-
ily kept current on my situation and tried to get me
placed in Canada but they were denied. By the time
that I made contact with my dad’s family, my dad had
passed away.

I always wanted to go home and belong to my own
people, values and traditions. I always had a sense of
longing. For a long time I was angry at my adoptive fam-
ily which honored military traditions, kept my hair short
and brought me to church. When I was arrested for DWI,
someone at the Department of Sanitation said that the
AICH provided alcohol counseling, so I searched in the
phone book. The City adjusted my schedule since I had
to go to AA meetings at the Community House for a year
and serve 26 weekends in the Ulster County Jail. Being
steered by my counselor to a group of similarly adopted
Native kids who met at AICH changed things for me.
Some knew the circumstances of their adoption; others
didn’t. I was able to turn things around; some kids died of
alcoholism, drug overdoses and suicide. We stay in touch.
We all know adoptees that didn’t make it.

Things are much better with my adoptive parents:
now we can agree to disagree. The best thing after meet-
ing my wife and getting married was finally meeting my
family when I was 31 years old. We went to my mom’s
reservation — me, my wife and our children. My family
said I had a really good grasp of Cree and English when
I was removed but I couldn’t speak Cree with my grand-
mother at the reunion. Reuniting with my family gives
my kids aunties and uncles. I can give them what I didn’t
have.

My aunties told me that my grandmother had vowed
not to pass away until she found me. My grandmother
asked me to recognize my father by changing my name
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legally. It was a lot of work to add my father on my birth
certificate and essentially undo the adoption but I was
able to finalize the name change after my grandmother
died.

I met my family without the alcohol and drugs that
had replaced them. I now practice our traditions. I am
reintegrated into our ceremonies and tribal customs. I
have a sense of spirituality on a daily basis. I learned
that one of my uncles is a medicine man. When we first
returned, he woke me and my brother for a morning
sweat at sunrise. It was incredible. At that moment I
knew that I would always follow the Red Road and be
okay. I was going to make it.

Susanne (Bone) Vander Laan (Ojibway)
I'met and worked with Larry at the Ameri-
can Indian Community House; like oth-
ers in our group we were adopted by
7l non-Native families. My parent’s people

are from the Keeseekoownenin Ojibway
First Nation, a reservation two hours southwest of Win-
nipeg. My mother kept my oldest sister although my
grandmother raised her. My brother Patrick was adopted
by a New Jersey family and I was adopted when I was
five years old. I was raised in an upper-middle-class
non-Native neighborhood. I was constantly reminded
by people that I would likely end up just another “dirty
Indian,” so at age five, I tried to scrub myself clean. I
hated being brown. Although I was afraid of drinking,
being on welfare and having kids, I started drinking at 11,
detoxed when I was 12 and finally became sober by age
17. In Canada, they allow us to open adoption records at
age 18 and contact our birth family if they agree. I found
my family when I was 18; I started looking for my brother
and found him when I was 20 years old. After talking and
writing and getting to know each other, Patrick traveled
to Canada to meet me. I was already sober; he was 21
years old, angry and confused. Growing up, I saw Native
people in the poor part of town; he had no connection to
Indian people in New Jersey and had tried to run away
to find me.

I took Patrick to our Ojibway reservation because
his adopted family said he was out of control. I wasn’t
going to give up on him - I always kept looking for him
and he did for me. One afternoon, we took a canoe out
on the lake. My brother kept rocking the boat. It tipped
over and he drowned. Eleven days after meeting my
brother, I returned his body to New Jersey. I now live in
New Jersey, too. Foster care robs you of being who you
are so I turned to our traditions and work extensively in
the Native community in the area of substance abuse.
I'm also a writer and use that as a source of strength
and empowerment. I wrote a screenplay about healing.
Knowing your history helps deal with wounds, and
who we are, and who we don’t have to be. This need to
connect brings you home. |
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Teach ICWA Initiative

By Hon. Lizbeth Gonzalez and Hon. Sharon S. Townsend

traditions and families; noncompliance can have

far-reaching and even tragic consequences. Consider
these suggestions so you can play a greater role in
increasing ICWA compliance within your local, state and
national community:

1. Interview your client to determine whether any party
in a custody action or foster care matter (or the child)
is Native American. Don’t rely on physical appear-
ances. Develop a family tree that includes the mater-
nal branches of your client’s family, identifying their
mother and grandmother by maiden name. Identify
the individual Native nation(s) for each family mem-
ber where possible.

2. In each case where your client identifies a tribal con-
nection, contact Native American Services at NYS
Office of Children and Family Services (716-847-3123)
for help. Click http://ocfs.state.ny.us/main/nas/ to
access a model Tribal Notification Letter (where the

Indian Child Welfare Act compliance protects Native

Nation/tribal affiliation is known) and draft Notifica-
tion Letter to the Secretary of the Interior (where the
information is incomplete). The PDF version of the
ICWA Compliance Desk Aid is an excellent resource.

3. Organize a speaker or CLE in your region or commu-
nity to provide ICWA information to other attorneys
and judges in your community in order to change
the culture to emphasize the importance of ICWA
compliance in every case. The New York Federal-
State-Tribal Courts and Indian Nations Justice Forum
can help you access resources and speakers. You can
contact us at TeachICWA@nycourts.gov.

4. Use every opportunity to foment ICWA awareness
when you speak with colleagues and fellow practitio-
ners.

5. Lobby your local law school or alma mater to include
an expanded ICWA curriculum in all family law
classes and clinics.
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Who We Are

There are nine recognized Native American nations in
New York State: Cayuga, Oneida, Onondaga, St. Regis
Mohawk, Seneca, Tonawanda, Tuscarora, Shinnecock and
Unkechaug. The New York Federal-State-Tribal Courts
and Indian Nations Justice Forum seeks to promote
understanding and reduce jurisdictional conflicts by
bringing together representatives from the New York
state courts, federal courts and Indigenous Nations,
including chiefs, judges and clan mothers.

Most Native Americans live outside their nation-
territories in both rural and urban areas, with an esti-
mated 52,000 Native persons living in New York City
and on Long Island. In the 1980s, the Conference of Chief
Justices launched a national project to encourage conver-
sation and cooperation among the various state, federal
and Native adjudicatory systems. To this end, then-New
York State Chief Judge Judith Kaye and Chief Judge John
Walker of the U.S. Court of Appeals for the Second Cir-
cuit established the Tribal Courts Committee of the Uni-

fied Court System in 2003, chaired by Supreme Court Jus-
tices Marcy Kahn and Edward Davidowitz (now retired),
to “explore ways in which the state, federal and tribal
court systems can work to improve our understanding of
one another’s justice systems and establish better ways of
sharing information.”

In keeping with this mandate, the Tribal Courts Com-
mittee helped establish the New York Federal-State-Tribal
Courts and Indian Nations Justice Forum. During the
course of our existence, the Forum has worked on many
issues, including the recognition of domestic protection
orders issued by Native courts and adjudicatory systems;
recognition of marriages solemnized by officiants desig-
nated by Native nations; reauthorization of the Violence
Against Women Act, which extends new protections to
Native American women by empowering Native authori-
ties to prosecute non-Natives for abuses committed on
tribal lands; and expansion of ICWA awareness through
training for New York state court judges and family law
practitioners. |
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You can find the Opportunities Guide on the Pro
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Auqui v. Seven Thirty One
Limited Partnership

By Ralph M. Kirk and Justin S. Teff

injury case, while en route through the courts, gathers

the attention and participation of a diverse array of
statewide legal organizations. Rarer still is it that the N.Y.
Court of Appeals will unanimously reverse itself upon
the rehearing of an appeal. Yet both may be said of Auqui
v. Seven Thirty One Limited Partnership.l

Because a single work injury can give rise to mul-
tiple legal claims in various forums, consideration must
always be given to the possible preclusion issues that
can arise by virtue of the interplay between these claims.
Auqui addressed the novel but important question of
whether a Workers” Compensation Board (the Board)
finding regarding a claimant’s period of causally related
disability and need for medical care could have collateral
estoppel effect in a state court third-party action. Ulti-
mately the Court decided, to the great relief of injured
workers, that there is no identity of issue between the

It is not often that an otherwise innocuous personal

Board’s determination and the inquiry in the state court
context. This article surveys the Auqui case as well as
several other notable estoppel and election situations that
can arise in the context of work-related injuries.

RALPH M. KIRK is the founding partner at Kirk & Teff, LLP, and has repre-
sented injured workers and disabled individuals in all aspects of workers'
compensation, Social Security Disability, and industrial accident claims
for over 30 years. Mr. Kirk graduated from St. Francis Xavier University in
Canada in 1974, and obtained his law degree in 1977 from Dalhousie
University School of Law in Halifax, Nova Scotia.

JusTIN S. TEFF is a partner at Kirk & Teff, LLP. Mr. Teff obtained his law
degree from Albany Law School in 2001. He is second vice president of
the New York Injured Workers Bar Association and has lectured on work-
ers’ compensation subjects throughout New York State.
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The familiar principle of collateral estoppel, also known
as “issue preclusion,” is a more particular form of the res
judicata (or “claim preclusion”) doctrine that precludes
relitigation in a subsequent action of distinct facts and
issues that have already been decided in a prior proceed-
ing.2 New York courts have long held that, in general,
findings made by administrative agencies, such as the
Workers” Compensation Board, may be accorded estop-
pel effect in subsequent proceedings, including state
court actions.3

Issue preclusion may be invoked only against a party
(or one in privity with a party) to the prior proceeding.
Beyond this there are two requirements. First, there must
be a true “identity of issue” between a determination nec-
essarily made in the prior action and the point sought to
be relitigated in the later proceeding.> Second, the party
against whom estoppel is to be applied must have had a
“full and fair opportunity” to litigate the issue in the first
action.t

The identity of issue inquiry can be especially trouble-
some in the administrative context, as manifest in Auqui.
In terms of procedure, agencies with an adjudicative
function hold trial hearings and render findings of fact
and/or law, similar to courts, in furtherance of ascer-
taining the substantial rights of the parties. Yet because
each agency is generally set up for a particular purpose,
with an individualized enabling statute and unique legal
definitions and regulations, some of these findings may
contain elements or factors that vary from what might
be the same nominal conclusion in a different context. A
fair question thus arises as to which agency findings can
properly be accorded estoppel effect.

To assist in resolving this identity of issue dilemma, the
courts fashioned a legal distinction between two types of
agency determinations. Specifically, an agency’s finding
as to a pure or “evidentiary” fact is entitled to preclusive
effect, but an agency’s “final conclusion, characterized as
an ultimate fact or mixed question of fact and law,” will
not be given estoppel effect.” For example, courts have
given estoppel effect to factual findings of the Board:
(1) that the plaintiff was standing on the ground, not a
ladder, when he fell;8 (2) as to the status of the general
contractor on the job site;? (3) that the plaintiff failed to
demonstrate that the injuries were the result of a fall from
a ladder;10 and (4) as to the validity of an insurance policy
exclusion.! In contrast, a finding relative to employer-
employee relationship has been deemed an ultimate fact/
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conclusion and, in and of itself, not entitled to preclusive
effect.12 While the distinction is often reasonably appar-
ent, there is no set test to ascertain which agency findings
are evidentiary and which are ultimate.

Determinations regarding disability and medical care
arguably present a unique situation in workers’ compen-
sation, by virtue of the fact that compensation claims exist
for the life of the claimant, absent a final settlement, and
the Board has continuing jurisdiction to determine issues
on an ongoing basis.3 Although the Board does make
findings regarding disability and medical care that can
reasonably be considered final, it still retains continuing

jurisdiction in most instances to modify prior findings
or make additional findings of change in condition or
further disability. Moreover, during any period of caus-
ally related wage loss, a compensation claimant’s level of
disability (and hence rate of ongoing payment) may fluc-
tuate numerous times, either by operation of law, stipula-
tion, or litigation. Prior to Auqui, no court had squarely
addressed whether preclusive effect could be given in a
state court action to workers’ compensation findings rela-
tive to disability and need for medical care.

Jose Verdugo was injured on December 24, 2003, while in
the course of his employment as a food service delivery-
man, when he was struck by a sheet of plywood that fell
from a nearby building under construction.!* Mr. Ver-
dugo commenced a workers’ compensation claim, as well
as a state court third-party action against several parties,
including the building owner Seven Thirty One Limited
Partnership.1> After litigation in the compensation claim,
a Workers” Compensation Law Judge (WCL]) found that
the claimant had no further causally related disability or
need for medical treatment after January 24, 2006.16 The
WCLJ decision was affirmed by the Board on appeal.l”

The defendants in the third-party negligence action
thereafter moved to preclude the plaintiff from rearguing
the issue of causally related disability beyond January 24,
2006, contending that collateral estoppel should apply to
the Board’s determination.18 The supreme court granted
the motion.?®

The Appellate Division reversed in a 3-2 decision.20
The majority noted the legal distinction between admin-
istrative findings of pure evidentiary fact and ultimate
fact, and held the Board’s finding relative to causally
related disability to be of the latter type, not entitled to
preclusive effect.2! The dissent argued that the duration
of the claimant’s disability was a matter of pure eviden-



tiary fact, decided after a trial of conflicting medical and
other evidence, and the Board’s finding should bind the
plaintiff in the state court action.?2

The Court of Appeals handed down its initial decision
in Auqui on February 14, 2013.23 The Court reiterated the
legal principle relative to pure findings of fact versus ulti-
mate conclusions of fact and law, and determined with-
out extended discussion that the Board’s finding should
be given preclusive effect.2* The Court noted only, “The
issue of continuing benefits before the administrative
agency necessarily turned upon whether Jose Verdugo
had an ongoing disability after a certain date, which is a
question of fact, as distinguished from a legal conclusion
and a conclusion of mixed law and fact.”?> Judge Pigott
authored a lone dissenting opinion, explaining that in his
estimation the issue of disability, as determined by the
Board, was a mixed question of fact and law.26

Following the Court’s February decision, the plaintiff
submitted a motion for reargument. Numerous amicus
briefs from various statewide legal organizations were
submitted to the Court in support of the motion (as well
as ultimately in support of reversal).2” On June 27, 2013,
in a relatively rare decision, the Court of Appeals granted
the plaintiff’s motion and continued the case for further
proceedings.28 The Court heard additional argument on
November 12, 2013.

As an aside, during the pendency of the appeals the
Assembly passed a bill to amend § 11 of the Workers’
Compensation Law (WCL) as follows: “Determinations
by the board as to cause of injury, degree of disability,
lost earnings, need for future medical care, and/or per-
manency of injury shall not be given preclusive effect in
any other forum, court or proceeding.”?? The Senate did
not pass a companion bill.

On December 10, 2013, the Court of Appeals held
unanimously that the Board’s findings regarding dis-
ability and medical care were not entitled to collateral
estoppel effect in the state court action, as no identity of
issue existed.30 The Court took particular note of the dif-
ferences between the inquiries in each context, explaining
that the workers’ compensation system is concerned pri-
marily with a claimant’s ongoing ability to work, whereas
the state court must assess in a single determination the
cumulative effects of the occurrence on the claimant’s
entire life.31 The Court likened this conceptual distinction
to one it had propounded in Bissell v. Town of Amherst,32
where the Court had also noted the distinction between
a jury’s one-time assessment of damages and the Board'’s
lifetime continuing jurisdiction over a claim.33 Impor-
tantly, the Court stated in closing: “We stress that this
holding should not be read to impair the general rule that
the determinations of administrative agencies are entitled
to collateral estoppel effect. . . . That rule is well-settled
and should continue to be applied where, unlike here,
there is identity of issue between the prior administrative
proceeding and the subsequent litigation.”34

The Court’s ultimate decision provides substantial
relief to injured workers and their counsel. Given the
perpetual nature of disability and medical findings in
workers” compensation, whether from litigation, stipula-
tion, or operation of law, the threat of collateral estoppel
could have, as in other areas of law, a dramatic chilling
effect on a worker’s pursuit of the compensation remedy.
In light of the remedial and humanitarian nature of the
compensation scheme, its primary purpose being to pre-
vent injured workers from sinking into destitution in the
aftermath of injury, the removal of the preclusion threat
in this context is sound public policy.

Election of remedies can arise in numerous contexts, with
authority grounded in common law or statute, usually
for the purpose of preventing duplicative or inconsistent
recovery. Relative to work injuries, election issues tend
to appear in connection with a few distinct scenarios,
which will be explored below. Some overlap occurs with
the doctrines of res judicata and judicial estoppel, but the
concepts can fairly be explored together, as the practi-
cal effect in all instances is the possibility of preclusion
regarding other claims.

For injuries arising out of and in the course of employ-
ment, workers’ compensation coverage is, subject to lim-
ited exception, the injured employee’s exclusive remedy
as against his or her employer or co-employees, and the
worker is strictly prohibited from direct civil suit against
either. The primary exception to the exclusive liability
rule, relative to the employer (but not co-employees),
involves situations in which the employer has failed to
secure compensation insurance as required by the WCL.35
In such cases, WCL § 11 provides that the employee “may,
at his or her option, elect to claim compensation . . . or to
maintain an action in the courts for damages on account
of such injury,” in which the employer is barred from
pleading certain key defenses. The claimant may institute
both claims simultaneously, but the election is deemed
effectuated either by actual acceptance of benefits in the
compensation claim or successful conclusion of the civil
action by settlement or judgment.3¢ As will be explored
below, the claimant will be permitted, in most instances,
to return to the compensation forum if the civil action
proves unsuccessful.

Another exception to the exclusivity doctrine involves
intentional torts committed by an employer or co-
employee. In such cases, neither the employer3” nor a
claimant’s co-employees3 are immune from direct civil
liability. However, the Court of Appeals has drawn a
distinction between the employer and co-employee as
to whether, in essence, an election is required. Here a
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finding by the Board that the injury is compensable
(i.e., an accidental injury), or acceptance of compensa-
tion benefits, bars a direct action against the employer
for intentional tort based upon principles of res judicata
and the finality provisions of the WCL.3 On the other
hand, the injured worker need not make an election as
to a direct suit against a co-employee, for the reason that
“the same acts involving an assault by a coemployee may
be accidental as to the employer but intentional as to the
coemployee.”#0 In the latter situation, double recovery
will be prevented by the lien and offset provisions of the
compensation law.41

It is important to note that, in this context, res judicata
will operate to bar a civil action upon either the accep-
tance of benefits*2 or the Board’s finding that the claimant
suffered an accidental injury. In O’Connor v. Midiria, for
instance, the Court of Appeals held the claimant’s civil
tort action barred by virtue of the Board’s finding that
her injury was accidental, “even though the employee did
not herself apply for or accept benefits. . . .”43 The Court
explained that “a finding by the board that the injury is
compensable is, until set aside, a final and conclusive
determination which bars an action at law.”44

While the WCL is emphatic that the employer’s liability
under the statute shall be “exclusive and in place of any
other liability whatsoever . . . ,”#> a valid compensation
claim has several prerequisites, among them the defined
elements of employer-employee relationship and acci-
dent arising out of and in the course of employment. In
cases of questionable WCL compensability, a claimant
will often protectively institute or include a direct negli-
gence action against the employer itself. While not a true
exception to exclusivity, the case law makes plain that the
injured worker will have elected her remedy by success-
ful pursuit of either the compensation claim or the direct
civil action.

A leading decision in this area is Martin v. C.A. Pro-
ductions Co.46 The claimant in Martin was employed by
C.A. Productions Co. as a dancer in a musical show and
was injured while attending a closing night cast party,
when he was assaulted by an intoxicated visitor.4” The
claimant filed a compensation claim, which was contro-
verted on the basis that the accident did not arise out
of and in the course of his employment.#8 He also filed
a personal injury action against several parties, includ-
ing his employer.#® The compensation claim was closed
pending the outcome of the personal injury lawsuit,
which was subsequently settled for $7,500, of which
$2,500 was paid on behalf of C.A. Productions Co0.50 The
claimant then attempted to reopen his compensation
claim.51

The Court of Appeals ultimately held the compensa-
tion claim barred as a result of the claimant’s successful
conclusion of his personal injury action.’2 The Court
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likened the situation to an earlier case, Russell v. 231 Lex-
ington Avenue Corp.,> in which the element of employer-
employee relationship had been in dispute, rather than
the element of accident arising out of and in the course
of employment, and in which the compensation claim
had been similarly precluded.>* Notably, in addition to
an election rationale, the Court utilized a judicial estop-
pel rationale, explaining that a successful prosecution of
the civil action in either case could legitimately proceed
only on the basis that there was no employment relation-
ship and no accident arising out of and in the course of
employment, and the claimant would not later be permit-
ted to reverse his legal posture.®

Martin and cases since have confirmed that the elec-
tion is binding in this context upon successful conclusion
of the direct action against the employer.56 The Martin
decision also suggests that an election is effectuated by
acceptance of workers” compensation benefits.5”

The Jones Act>® and the Federal Employers Liability Act
(FELA)> confer upon certain injured seamen and inter-
state railway workers, respectively, a right to maintain
a civil negligence action against the employer itself for
damages resulting from a work-related injury. In con-
trast to some federal claims, the remedies created pursu-
ant to these statutes do raise important election concerns
relative to New York workers’ compensation. In this
regard, WCL § 113 provides that “in respect of injuries
subject to the admiralty or other federal laws,” the
Board is permitted to make a compensation award only
when “the claimant, the employer and the insurance
carrier waive their admiralty or interstate commerce
rights and remedies.” Indeed, the courts have held that
in the case of these statutes, “the federal scheme ‘cov-
ers the field” and provides the exclusive remedy for such
injuries, therefore precluding the Board from exercis-
ing jurisdiction,” except in waiver situations.®® In such
cases, the compensation claim cannot proceed absent
a waiver of the federal rights, at which time the Board
may properly reopen and consider the claim.6!

However, if the Board does make an initial award of
compensation, the courts are equally clear that this fact
does not itself bar a claimant from pursuing federal statu-
tory remedies.

In this reverse situation, the courts have held that only
an express waiver of the federal remedies, or “an unquali-
fied acceptance of compensation payments over a period
of years,” will act as a bar to the federal claim.62

It has been held that the above provision does not
apply to bar WCL benefits in cases of land-based injuries
which are also covered under the Longshore and Harbor
Workers” Compensation Act (LHWCA),%3 as there exists
“concurrent jurisdiction among state workers’ compen-
sation laws and the LHWCA”6* relative to such occur-
rences.



At times the injured worker’s first choice of compensa-
tory remedy is held legally unavailable, or is otherwise
unsuccessful. In such situations, the courts have held
that the claimant will not be without recourse, based
upon “the well-settled principle that there is no binding
election when an employee pursues a remedy which is
unavailable.”65

If the claimant’s first resort is to an unsuccessful civil
action, the case law makes clear that, given the intended
liberality of the compensation law, an injured worker
will have wide latitude upon return to the compensation
forum. The Third Department has explained that “the
remedy of an action at law will be found to have been
‘unavailable” in substantially any case where the claimant
is unsuccessful in obtaining an award of money damages
against the employer.”¢ Distinguish, however, the situa-
tion where a civil action produces a successful settlement
or judgment, which later proves to be uncollectable — here
the courts have held that the election has been effected
and the compensation claim is precluded.®”

What if the claimant first elects to try his or her lot
in the compensation forum, only to discover that this
remedy is unavailable for some particular reason? Does
the claimant still have the option of a civil court remedy?
Certainly if the Workers” Compensation Board makes a
finding that the claimant’s accident did not arise out of
and in the course of employment, or that a particular
entity is not the claimant’s employer with respect to the
occurrence, there should be no exclusivity bar to pursuit
of a negligence action against that party/entity.®8 Deci-
sions from Ryan to Auqui suggest, however, that certain
factual findings (i.e., bases for denial) could be deemed to
have collateral estoppel effect, which in itself may work
to defeat some or all aspects of a proposed civil claim.

Judicial estoppel, or estoppel against inconsistent posi-
tions, is yet another common law doctrine, the purpose
of which, plainly put, is to prevent litigants from “play-
ing fast and loose with the courts.”®® The modern rule
remains, as expressed by the U.S. Supreme Court in
1895, that “where a party assumes a certain position in a
legal proceeding, and succeeds in maintaining that posi-
tion, he may not thereafter, simply because his interests
have changed, assume a contrary position” in another
proceeding.”0 Proper application of the doctrine requires

both a separate legal proceeding and a successful out-
come therein for the party to be estopped.”!

The Third Department’s 2011 decision in Kilcer .
Niagara Mohawk Power Corp.72 tells a cautionary tale that,
like its relatives in the res judicata family, judicial estop-
pel is equally applicable to the work injury context. The
plaintiff in the case, Joseph Kilcer, was employed at a
hazardous waste remediation site, and also served as a
local volunteer firefighter and a fire investigator with the
Columbia County Cause and Origin Team (CCCOT).”3
He began experiencing symptoms associated with toxic
brain injury after investigating a fire scene at which he
was exposed to smoke over an extended period.”4

Two compensation claims were initially filed, one
against the CCCOT under the Volunteer Firefighters’
Benefit Law (VFBL) as a result of the above fire scene,
and another against his employer under the WCL, alleg-
ing that the toxic brain injuries resulted from inhaling
fumes at the toxic remediation site.”> The claim against
the employer was closed for lack of medical evidence.”6
The VEBL claim was ultimately established as compen-

sable, and a finding made that the claimant’s injuries
arose out of his volunteer activities; the WCL] declined to
apportion the awards between CCCOT and the employer,
as the treating physician could not relate any part of the
claimant’s injury to exposure at the remediation site.””
The Board affirmed the findings of the WCL].

During the pendency of the compensation claims,
Kilcer instituted a separate civil action against multiple
parties alleging that his toxic brain injury arose from
exposure to harmful chemicals at the remediation site
(the employer was impleaded on an indemnification the-
ory).”8 On appeal, the court held simply, as to all defen-
dants: “The complaint should be dismissed based upon
judicial estoppel.”7 The court noted that the claimant
had, at the Compensation Board, argued consistently that
his toxic brain injury was the result of exposures at the
fire scene, and against any apportionment otherwise.80
The court explained,

Now that he has commenced a tort action, he desires
to establish that his brain injury was caused by expo-
sure at the remediation site, thereby creating liability
against defendants and third-party defendant. The
doctrine of judicial estoppel does not permit him to
assert this inconsistent position merely because his
interests have changed.8!

Thus, even apart from the obvious dangers of inconsis-
tent evidentiary assertions, Kilcer makes plain that the

NYSBA Journal | March/April 2014 | 37



doctrine of judicial estoppel may work to entirely pre-
clude a subsequent action based upon the outcome of the
prior proceeding.

A single work injury will often give rise to multiple legal
claims in various forums, particularly in situations of
long-term disability. For counsel who handle industrial
injury and associated claims, preclusion and estoppel
issues are of utmost concern at all stages. The claims the
injured worker pursues, the evidence adduced in these
proceedings, and the findings made in various forums
can all pose significant consequences relative to the cli-
ent’s overall recovery and best interests. It is essential that
close coordination be undertaken at all times, particularly
if the claimant has different counsel handling multiple
claims.

In the immediate aftermath of an injury, it is important
for counsel to carefully consider and advise the claimant
on possible election and preclusion issues that can arise
from pursuit of various claims. As noted above, success-
ful pursuit of certain claims (or acceptance of benefits)
can constitute a total bar to pursuit of other claims. Coor-
dination should be undertaken to identify all available
sources of recovery, assess the viability of various actions
and of recovery against various parties (and programs),
and create an overall plan designed to maximize compen-
satory recovery to the injured worker over both the short
and long term.

Coordination is critical not only at the outset, but
during the pendency of all claims. For one, Auqui and
like decisions underscore the need to consider collateral
estoppel at all times. While determinations as to disabil-
ity may be safe in this regard, there are numerous other
findings the Board (or another agency or arbitrator) can
make that could have a potential effect on other actions.
Given that compensation claims are ongoing for the life
of the claimant, a multitude of issues can arise, including
subsequent accidents or conditions. At times it may be
advisable to forgo litigation in a particular forum or to
stipulate, if possible, to the most beneficial interim resolu-
tion of an issue. Whatever course is collectively charted,
the client must be fully advised of potential risks and
benefits.

Beyond formal estoppel, counsel must consider the
consequences of evidence adduced in various forums,
even apart from any eventual findings. It is beyond cavil
that inconsistent evidentiary submissions must be avoid-
ed, another justification for close cooperation among vari-
ous counsel. This is especially true in multiple accident
cases, which are common before the Board, again because
of the ongoing nature of the compensation claim.

Yet it may also be observed that certain aspects of
compensation proceedings can be of value to the third
party action. Often useful evidence, medical and other-
wise, is procured (by the claimant or insurance carrier)
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during the course of the claim. The claim may also assist
the third party attorney to evaluate the strength of the
claim, the veracity of witnesses, and/or the quality of
medical experts. While the Board’s findings will not be
binding in another forum (except perhaps as against a
party to the compensation claim), the persuasive value of
such findings, in negotiations, settlement conferences, or
even at trial, should not be underestimated.
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Internal Investigations in
Overseas Workplaces

By Donald C. Dowling, Jr.

become high profile and big business. Corporate

investigations can be hugely expensive: One Ameri-
can personal care products company disclosed in an
SEC filing that it had spent U.S.$247.3 million on a single
investigation.

The highest-profile internal investigations tend to be
complex and drawn-out, as well as expensive. Stakes are
high when an allegation involves millions of dollars and
serious charges — bribery, sabotage, embezzlement, tax
fraud, insider trading, antitrust collusion, workplace vio-
lence, environmental crime, audit/accounting fraud, con-
flict of interests. That said, huge internal investigations
are the exception. Most internal investigations tend to be
fairly streamlined, inexpensive and fast. Investigations
into, for example, run-of-the-mill claims of petty theft,
bullying, harassment, workplace accidents and expense-
account fraud often get wrapped up quickly and at little
cost. But in this era of Sarbanes-Oxley, Dodd-Frank and
close scrutiny into corporate compliance and ethics, an
internal investigation, be it slow and expensive or fast
and streamlined, needs to be done right. Wrongdoers
need to get punished.

U.S. multinationals conducting cross-border internal
investigations inevitably want to export and use their
sophisticated toolkit of American investigatory strategies,
which they see as vital in confronting a border-crossing
criminal prosecution or civil lawsuit such as a charge

Internal investigations in the United States have
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under extraterritorial U.S. federal laws like the Foreign
Corrupt Practices Act, terrorism financing rules, trade
sanctions laws, the Alien Tort Claims statute, internation-
al-context violations of Sarbanes-Oxley and Dodd-Frank,
extraterritorial provisions of U.S. discrimination laws
— even the UK Bribery Act 2010 (which can reach U.S.-
based employers).

Increases in international criminal and civil charges
have focused multinationals on the legal challenges to
border-crossing internal investigations. Recent conferenc-
es and articles (even some books) explicate many of the
legal issues in play here. These conferences and articles
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York City office of White & Case LLP, an international law firm with 36
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tend to focus on the U.S. law doctrines reaching U.S.-driv-
en international investigations. Common themes include:
e Attorney-client privilege abroad as contrasted with
the privilege in the U.S.

e Effect of foreign “blocking statutes” and foreign
data protection laws on U.S. litigation “e-discovery”

¢ Contrasts between the U.S. Foreign Corrupt Prac-
tices Act and the UK Bribery Act 2010

e U.S. bank secrecy laws in the international context

* “Suspicious activity reports” of infractions commit-
ted abroad and “self-reporting” to U.S. government
agencies
* Overseas whistleblower denunciations under the
U.S. Dodd-Frank whistleblower “bounty” program
and the extraterritorial reach of U.S. Sarbanes-Oxley
“report procedure” provisions

¢ U.S. “deferred prosecution” and “non-prosecution”
agreements in the cross-border context

 Prosecutorial cooperation among enforcement
authorities, parallel criminal proceedings in foreign
jurisdictions and cross-jurisdictional settlements of
criminal charges

¢ Credit for foreign corporate compliance programs

under U.S. criminal sentencing guidelines

These issues can be vital when investigating border-
crossing charges that implicate U.S. criminal or civil laws
and litigation (although these issues are less relevant
to an overseas investigation into charges under foreign
domestic law with no U.S. exposure). But because these
issues are all anchored in U.S. law, they are distinct
from the separate challenge in a cross-border or foreign-
domestic internal investigation, of complying with the
local domestic law of the overseas workplace. Of course,
a U.S. multinational conducting a local investigation
abroad needs to comply with local host-country law as
well as U.S. law.

Indeed, U.S. headquarters may have to investigate
not only the occasional “extraterritorial” charge under
U.S. federal law but also far more common claims under
foreign local laws that do not trigger exposure under U.S.
laws. These foreign domestic investigations are becom-
ing increasingly common. Companies based in Australia,
Canada and England have adopted U.S.-like investiga-
tory practices. In some parts of the world, conducting
an internal investigation is actually mandatory in certain
contexts. For example, Austria’s Supreme Court requires
employers to investigate sex harassment complaints,!
as do statutes in Chile, Costa Rica, India, Japan, South
Africa, Venezuela and elsewhere. The British Columbia
Workers Compensation Act requires employers to con-
duct immediate investigations into workplace accidents
that require medical treatment, as do other workplace
safety laws.

Because American investigatory tools were forged
in the uniquely American environment of employment-
at-will, U.S. multinationals exporting and using these

tools in overseas investigations run into problems. The
law of the U.S. workplace imposes fairly few constraints
on how American employers can investigate suspicions
of employee wrongdoing (Weingarten rights and Upjohn
warnings aside). Overseas, though — especially in Europe
— the environment differs greatly. Internal investigations
abroad are subject to a panoply of restrictions under the
local law and culture of the foreign workplace. A General
Electric in-house lawyer, speaking at an American Bar
Association conference in Atlanta in November 2012,
put it simply: “One of the biggest mistakes an investiga-
tor can bring to a foreign investigation is an American
mindset.”

So a U.S.-headquartered multinational conducting
an internal investigation across borders needs to retool
American-forged investigatory practices for the very dif-
ferent workplace regulatory environment abroad. Because
foreign workplace laws that reach internal investigations
tend to have no counterpart under U.S. employment-at-
will, they often spring up and catch American investiga-
tors off-guard. In this particular respect, lawyers and
investigators based overseas actually wield an advantage
over their U.S. counterparts because they escape the
counterproductive “American mindset.” A London solici-
tor addressing American lawyers about internal investi-
gations outside the U.S. explains:

Most corporations that have faced a significant [inter-
national] investigation will be familiar with the need
to balance the thoroughness of the investigation with
the need to respect the [overseas] suspect and the infor-
mant’s data protection rights. Increasingly we are seeing
[overseas employee] suspects and their advisors seek to
exercise these rights to slow down or halt an investigation
[outside the U.S.]. In at least one case where I have
been involved, injunction proceedings were threatened [to
stop the U.S.-driven internal investigation].2

Having to retrofit investigatory tools for more-regu-
lated overseas environments can frustrate an American
investigator reluctant to tamper with effective strategies
and unwilling to compromise best investigatory practic-
es. But failing to modify American investigatory practices
abroad when necessary threatens a serious consequence:
it exposes the investigator to a charge of breaking the law.
Investigators might be denounced (perhaps over a com-
pany whistleblower hotline) for breaking the local law of
the workplace if they investigate illegally. Then another
investigatory team might have to investigate the original
investigators. Just as no police detective ever wants to
face charges of violating suspects’ rights in a criminal
investigation, no corporate internal investigator ever
wants to stand charged with breaking the law.

Here is a 30-point checklist for adapting domestic
American investigatory practices and tools for overseas
investigations. The 30 points fall into the four stages of a
thorough American-style internal investigation:
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¢ Launching an international investigation protocol or
framework

e Initial response to a suspicion or allegation arising
abroad

¢ Interviewing witnesses outside the U.S.

¢ Communications, discipline and remedial measures
in a cross-border investigation

Launching an International Investigation Protocol or
Framework

Americans like flexibility. As to investigatory practices,
Americans are reluctant to lock themselves into formal
protocols or frameworks that mandate specific steps for
conducting all internal investigations. But overseas, an
investigation protocol or framework can be helpful for
a number of reasons. An Australian law firm addressing
Australian clients about internal investigations explains
that “[lJong before a complaint is made or an incident
occurs, there are some steps an employer can take that
will make it easier to conduct an [internal] investigation
when the need inevitably arises.”? To pave the way for
future internal investigations overseas, take affirmative
steps to empower investigation teams that will later look
into overseas suspicions or allegations of wrongdoing.
Build an investigatory protocol or framework to facilitate
a rapid headquarters response.

1. Implement a Code of Conduct

Impose on all affiliate employees worldwide a well-
thought-out internal code of conduct or business eth-
ics. In the code, forbid all acts the organization has a
compelling business reason to prohibit — insider trad-
ing, environmental crime, conflict of interests, bribery/
payments violations, intellectual property infractions,
audit/accounting impropriety, discrimination/harass-
ment, and other offenses. Having drafted, communicated
and imposed a tough internal code of conduct becomes
essential when an allegation of wrongdoing surfaces later
and the organization needs to point to a clear rule that
prohibited the alleged misdeed. Without a tough code of
conduct, the target may be able to argue he did nothing
wrong or even claim he tried to help the organization
by, say, paying a bribe or colluding with competitors or
cutting corners in disposing of hazardous waste. Be sure
both the code of conduct content and the code launch
(roll out) comply with local employment law in each
affected jurisdiction.

2. Launch a Whistleblower Hotline

In the U.S., having a whistleblower hotline is a clear best
practice for eliciting allegations, complaints and denun-
ciations for an employer to investigate and then remedy.
By law, U.S. publicly traded companies and “foreign
private issuers” must make available report “procedures”
for the “confidential, anonymous submission by employ-
ees” of “complaints and concerns regarding questionable
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accounting or auditing matters.”#4 Liberia and perhaps
other jurisdictions have mandated whistleblower hot-
lines even at non-publicly traded organizations. Further,
the U.S. Dodd-Frank government whistleblower bounty
program motivates employers to launch robust interna-
tional hotlines to attract whistleblower denunciations
that might otherwise go straight to U.S. government
enforcers.

So launch an effective global whistleblower hotline
that complies with applicable laws. Overseas, especially
in Europe, regulations specifically regulate whistleblow-
er hotlines and are surprisingly complex — Europeans
actively invoke their data protection laws to rein in Amer-
ican-style anonymous hotlines. Germany, the Nether-
lands and other EU member states require consultations
with employees before launching a hotline. Belgium,
France, Spain and other EU states require government
filings that disclose hotlines — and in some cases a gov-
ernment agency must affirmatively approve a hotline.
France, Germany and other countries confine hotlines
to accepting denunciations about only a limited pool of
infractions. Spain, Portugal and perhaps France prohibit
employers from accepting anonymous whistleblower
calls (or at least from disclosing that their hotlines accept
anonymous calls; France’s data protection authority has
flip-flopped on this point). Beyond Europe, in Hong
Kong and elsewhere, employees may need to consent to
a whistleblower hotline.5

3. Build Channels for Cross-Border Data Exports

A U.S. multinational conducting a cross-border investiga-
tion inevitably sends (“exports”) back to U.S. headquar-
ters personal information that identifies overseas employ-
ees — whistleblowers, targets, witnesses. Data protection
(privacy) laws in Europe and parts of Latin America
and Asia prohibit exporting employee data without first
building data export channels. In Europe these channels
are currently “model contractual clauses,” “safe harbor,”
“binding corporate rules” and (in some contexts only)
employee consents. (Europe’s data protection law regime
will change under an incoming EU data protection “regu-
lation” that will replace the 1995 EU data “directive.”)

Local data protection laws in Belgium, the Nether-
lands and elsewhere specifically limit cross-border trans-
missions of workplace accusations, and the Article 29 Work-
ing Party (the EU’s advisory data protection agency) has
considered imposing EU-wide restrictions specifically on
exporting investigatory data.

So before launching any overseas investigation in a
jurisdiction with a comprehensive data protection law,
build channels that facilitate the export of internal inves-
tigation data or expand any existing channels so they
specifically reach internal investigation data. Building
and expanding these channels can be slow and expensive,
but waiting until a specific allegation or suspicion trig-
gers an actual investigation will be too late.



4. Grant Necessary Data Subject Access

American investigators keep their investigation files
confidential, safeguarding the integrity of investigations
and protecting witnesses and whistleblowers. Counter-
intuitively, data protection laws in Europe, Argentina,
Canada, Hong Kong, Israel, Japan, Mexico, Uruguay
and beyond expressly require “data controllers” such
as employers to turn personal data, including internal
investigation notes, reports and files, over to the very
investigation targets and witnesses identified in these
files, at least if they ask to see the information. This is
because in Europe and elsewhere targets and witnesses
in internal investigations, as “data subjects,” enjoy broad
rights to be told that investigation files exist in the first
place, then to access the files, and ultimately to request
deletion or “rectification” of information that names
or identifies them. (The employer should redact others’
names when showing each witness the file.) In jurisdic-
tions like Hungary, such employee rights are particularly
strong. One EU body has decreed that employers must
tell investigation targets they are being investigated and
that an investigation file exists as soon as there is no sub-
stantial risk that notice to the target “would jeopardize”
the investigation.¢ That said, though, not all data protec-
tion laws are so strict in the investigatory context. The
British Columbia (Canada) Personal Information Protec-
tion Act, for example, offers an investigatory exception
that relieves certain obligations to collect employee con-
sents to processing data.

Having to clue in investigation targets and witnesses
about the existence of files naming them while an investi-
gation is in full swing frustrates American investigators.
Indeed, some investigators have actually breached data
access laws in the name of upholding the integrity and
confidentiality of the investigation. Yet again, a rogue
investigation that breaches local laws is itself illegal
and could itself become the target of denunciations and
enforcement proceedings — a scenario every employer
needs to avoid. So balance investigatory confidentiality
against targets” and witnesses’ legal rights to access data
about themselves. Strike this balance before a real-world
investigation target comes forward and demands access
in the heat of a specific investigation. As part of an inter-
nal investigation framework, articulate a legitimate busi-
ness case for delaying employee access until an investi-
gation reaches a stable point. Then grant access requests
later, after access becomes legally unavoidable.

5. Disclose Investigation Procedures

Europe and other jurisdictions with robust data protec-
tion laws might deem an employer’s in-house internal
investigation framework or protocol a system for pro-
cessing personal data, and therefore subject to data laws,
even before a specific investigation launches implicating
actual personal data about individual employees. Many
European jurisdictions affirmatively require that employ-

ers disclose, both to the local “Data Protection Authority”
and to employee “data subjects,” “personal data process-
ing systems” including an investigatory framework. In
addition, labor laws in Europe and elsewhere can require
disclosing (“informing”) in-house investigatory frame-
works to employee representatives like “works councils”
and “health and safety committees.” Labor laws may also
require bargaining (“consulting”) over these frameworks
with employee representatives. To Americans, all this
disclosure and consultation over an investigation proto-
col seems intrusive — American multinationals like keep-
ing their investigatory tactics confidential for the same
reasons the Secret Service and the CIA do not broadcast
investigatory techniques. But a multinational that “bites
the bullet” and discloses the outline of its investigatory
framework or protocol both complies with local data pro-
tection laws and frees itself to conduct broader interna-
tional internal investigations when the need arises later.

Initial Response to a Suspicion or

Allegation Arising Abroad

International internal investigation protocol/framework
in hand, a multinational is ready to investigate any sus-
picion or whistleblower allegation that comes in from
abroad. When one comes in, first decide whether it is
investigation-worthy — too many multinationals claim
to investigate “all” allegations when in fact many are
unworthy of investigating (some are too vague, some
are obviously groundless, some, even if true, amount
to merely questionable judgment or rude behavior, and
some are merely mischaracterized human resources
gripes best referred to the HR team). Also be sure upper
management will support an investigation, whatever the
result — avoid the scenario of an investigation report that
strongly points to firing a target whom the ultimate deci-
sion maker insists on protecting. In conducting an inves-
tigation of an investigation-worthy suspicion or allega-
tion, tailor the investigation to the specific allegation and
to local laws. Begin with a strategic initial response.

6. Appoint an Investigator or Investigation Team

An employer might conduct a streamlined investigation
into a simple allegation using just a single investigator
(supervisor, outside expert or lawyer) who checks a few
records and asks a few questions. At the other end of the
spectrum, a complex internal investigation can be a costly
months- or years-long project that requires mobilizing
a team of internal executives, experts, human resources
leaders and in-house counsel as well as company direc-
tors, outside lawyers, accountants, consultants, forensic
experts and translators.” Depending on the complexity
of a given overseas investigation, either appoint a single
investigator or assemble an investigatory team. Select an
investigator or team leader competent in investigatory
technique, familiar with applicable law and experienced
with how investigations in the jurisdictions at issue differ
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from U.S. domestic investigations. Avoid appointing an
all-star team of Americans expert in U.S. law, U.S. inves-
tigatory best practices and U.S. criminal prosecutions but
with little experience abroad. Many U.S.-led investiga-
tions purposely exclude target-country locals from the
investigation team on the theory that locals might be
incompetent investigators susceptible to bias, prone to
confidentiality leaks, or too likely to fall under the influ-
ence of the local target himself. In some contexts these
might be legitimate concerns. But where appropriate,
consider including at least one local outsider (consultant
or outside lawyer) on the investigation team who knows
the local players, culture, language, and law.

employee dismissal for good cause “must occur within
three working days from the moment the facts are known
to the [employer, and then] the facts must be notified to
the dismissed [employee] by registered mail within three
working days from the date of dismissal.”8 In these juris-
dictions, the “clock” might start as soon as an employer
gets solid, credible evidence — not after it formally wraps
up a full-blown internal investigation.

Even where local law does not require imposing fast
discipline, at the outset of an internal investigation take
any necessary interim personnel measures like imposing
a suspension (paid or unpaid) or separating an accused
harasser from an alleged victim.

Because American investigatory tools were forged in the
uniquely American environment of employment-at-will,

U.S. multinationals exporting and using these tools in
overseas investigations run into problems.

Be sure no one on the investigation team has a conflict
of interest or might be a witness. Include on the team
someone with expertise in the subject of the allegation.
Consider language fluency. Consider including some-
one from the internal audit function and an in-house or
outside lawyer who can invoke attorney-client privilege
(below, point 12). As to outside lawyers, consider tap-
ping investigatory counsel who is not the organization’s
regular advisory counsel and so is less likely to trigger a
lawyer-as-witness conflict.

7. Impose Immediate Discipline if Necessary;

Take Interim Steps
Even where a target’s guilt seems clear at the outset,
employers conducting internal investigations never want
to impose discipline until after they complete their inves-
tigation. After all, the very purpose of an internal investi-
gation is to find out whether discipline is appropriate. To
impose discipline at the outset of an investigation flies in
the face of what an investigation is supposed to be. We
do not “shoot first and ask questions later.” Indeed, to fire
even a seriously implicated employee at the launch of an
investigation would defeat the purpose of the investiga-
tion itself.

This logic seems sound, but it betrays an American
mindset. In an overseas investigation, immediately check
whether local law imposes an almost-instant discipline
deadline. Jurisdictions like Austria impose tight dead-
lines of only hours or days during which an employer
can legally invoke evidence of misbehavior as good-
cause support for a firing. In Iraq, an employer firing an
employee for cause must notify the Iraqi Labour office
within 24 hours of the time of the incident — not 24 hours
after an internal investigation winds up. In Belgium, an
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8. Define Investigation Scope and Draft an

Investigation Plan
An investigation without a well-defined scope can take
unpredictable turns. Remember the sharp criticisms Ken
Starr drew when his Whitewater investigation abruptly
shifted into an investigation of Monica Lewinsky?? Delin-
eate the investigation’s scope. Define its goals and set its
boundaries. If a corporate board of directors” resolution
is necessary to launch the investigation, the resolution
should clearly define parameters.

In defining the scope of an overseas investigation, fac-
tor in the nature of the allegation and the logistical, lin-
guistic and geographic barriers. In some European states,
where a whistleblower allegation is anonymous, the fact
of anonymity itself restricts the scope of the investigation
— under data protection law in some European jurisdic-
tions, an anonymous tip is per se less credible and hence
weaker “probable cause” for conducting a broad internal
investigation leading to employee discipline.

In an international investigation, a good practice is to
draft an outline or plan of what the investigatory team
will and will not do, consistent with the investigation’s
scope. According to an Australian law firm advising on
internal investigations in Australia:

An investigation plan should be drawn up. Key wit-
nesses should be identified, and persons potentially
affected by the investigation should be listed. Practical
details, such as location and order of witnesses, should
be set out. An outline of the questions to be asked
should be drawn up. The objective of the investigation
should be noted.!0

Any investigative plan of this nature needs to account
for data subject access rights in the plan itself (above,
point 4). If the investigatory plan can somehow avoid



identifying the whistleblower, target and witnesses, then
the plan will not be subject to data law disclosure.

9. Comply With Investigatory Procedure Laws
Under American law, a nongovernment employer’s inter-
nal investigation for the most part is a business matter,
not a matter of criminal procedure, because there is no
“state action.” Not so everywhere abroad. In some juris-
dictions in Eastern Europe and beyond, local criminal
procedure laws can restrict, even prohibit, private parties
such as non-government employers from conducting an
investigation — the theory is that private parties cannot
intrude on the exclusive investigatory power of govern-
ment law enforcement. In other countries, bar association
rules may limit or prohibit lawyers (even American law-
yers who are not members of the local bar) from conduct-
ing internal investigations — especially but not exclusively
if the investigator needs someone to administer an oath,
such as for an affidavit or deposition. Before embarking
on any cross-border internal investigation, research local
procedural rules restricting private-party and lawyer-led
investigations. Adapt the investigation to conform. Some-
times it might be enough to recharacterize an internal
investigation as mere “analysis,” “checking,” “verifying”
or “asking questions” (below, point 19).

In some contexts it might be possible to conduct the
investigation outside the territorial reach of local restric-
tions against private investigations.

Separately, comply with local laws that require dis-
closing evidence to law enforcement (below, point 28).
And comply with local laws that restrict specific steps
within an internal investigation, such as laws regulating
how to conduct searches of employee emails/comput-
ers/Internet records (below, point 17); physical searches
of lockers and desks; criminal background checking;
video surveillance; and intercepting phone calls.

" ou

10. Research Substantive Law

The purpose of an internal investigation is to uncover
evidence of wrongdoing or illegality. So always ask: Is the
alleged behavior wrong or illegal? Violating an organiza-
tion’s internal policies is wrong; violating applicable law
is illegal. So check internal policies and then ask: What is
applicable law? In overseas investigations, U.S. investiga-
tors sometimes get consumed by U.S. laws with extrater-
ritorial effect — U.S. trade sanctions laws; U.S. antitrust,
securities and discrimination laws; the Foreign Corrupt
Practices Act; the Alien Tort Claims Act. Yes, these U.S.
laws are “applicable law” abroad to the extent they reach
extraterritorially. But never forget local substantive laws.
For example, a U.S. organization’s international bribery
investigation should of course investigate possible breach
of the U.S. FCPA and maybe the UK Bribery Act 2010. But
do not forget to check for a breach of local domestic bribery
laws. For example, one “American businessman” found
“guilty of taking nearly U.5.$5.5 million in bribes as head

of [a] Dubai-based company” was sentenced to 15 years
in a UAE prison, even as the U.S. government sought to
defend him.1!

Similarly, in an international investigation into audit/
accounting fraud under SOX and Dodd-Frank, check
whether the target violated local audit/accounting man-
dates.

11. Safeguard Confidentiality

To guard against data privacy and defamation claims,
and to avoid human resources and public relations
problems, contain investigation-uncovered information
to those with an actual need to know — the investiga-
tion team, retained experts, auditors, counsel, upper
management, maybe the board of directors. Resist the
temptation to keep too wide a circle informed as the
investigation proceeds. (Whom to brief about the results
of an investigation at the end is a separate issue, below,
point 25.) Also, transmit investigation data back to U.S.
headquarters only pursuant to local legal restrictions on
data exports (above, point 3).

Unless a self-identified whistleblower expressly con-
sents otherwise, overseas data protection laws may in
theory mandate preserving whistleblower confidentiality.
But in practice, maintaining whistleblower (and wit-
ness) confidentiality can be a tough challenge where
circumstances point to a source and where the whistle-
blower becomes a complaining witness. This is virtually
inevitable with a harassment complaint. A best practice is
never to guarantee whistleblowers or witnesses absolute
confidentiality.

12. Secure Legal Advice and Attorney-Client

Privilege
A Canadian law firm recommends, as to Canadian inter-
nal investigations: “Give some thought . . . at the very

beginning of the process . . . as to whether you wish the
investigation process, report and surrounding communi-
cations to be privileged. It is much easier to attempt to set
this up at the beginning of the [investigation] than mid-
way through.”12 While the attorney-client privilege can
be vital in an internal investigation, discovery is far less
robust abroad, so overseas attacks on the attorney-client
privilege may be less frequent. But foreign government
agents do seek documents from private parties, and a
foreign privilege issue may arise in a U.S. proceeding. So
preserving attorney-client privilege in an overseas inves-
tigation can be vital.

Decide who will advise the investigation team on
applicable law in relevant jurisdictions. Account for law-
yer-as-witness and legal privilege issues including any
foreign law analogue for the U.S. domestic investigatory-
context privilege.13 Understand whether lawyers on the
investigation team can implicate the attorney-client privi-
lege under applicable law. Depending on the jurisdiction,
the local privilege may reach locally licensed outside law
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firm counsel and maybe locally licensed in-house coun-
sel — although jurisdictions like China may not recognize
any attorney-client privilege. Always check whether a
jurisdiction extends its attorney-client privilege to foreign
(such as U.S.) lawyers not in the local bar. Never assume
a U.S.-licensed lawyer falls under a foreign-law attorney-
client privilege.

Privilege issues are much less settled in most juris-
dictions outside the common law world. In some juris-
dictions the privilege belongs to the lawyer, not the
client. Some European Union member states recognize
a rudimentary in-house counsel privilege, but there is
no European-wide doctrine protecting in-house counsel
with attorney-client privilege.1* Hungary, for example,
recognizes no viable in-house lawyer privilege, and in
France lawyers who go in-house must resign from the
bar, therefore surrendering any claim to privilege. A
broad overview published in Inside Counsell® lists the “EU
member states that recognize privilege for the in-house
bar” as including “Denmark, Germany, Ireland, Luxem-
bourg, Netherlands, Portugal, Romania, Spain, UK” - but
the Akzo Noble case seems inconsistent as to the Nether-
lands, so Inside Counsel’s list seems wrong. Always check.

13. Account for U.S. Government Enforcement Issues
Increasingly, American multinationals launch cross-
border internal corporate investigations responding to
inquiries or enforcement actions from U.S. agencies
such as the Department of Justice (DOJ), the Securities
Exchange Commission (SEC) and (potentially) the Equal
Employment Opportunity Commission. Internal inves-
tigations responding to U.S. government inquiries and
proceedings raise unique issues of government-context
attorney-client privilege waiver and advancing defense
fees. The U.S. government has taken formal but changing
positions here: Compare the SEC Seaboard Report and
the DOJ McNulty Memorandum that replaced the DOJ
Thompson Memorandum and the McCallum Memoran-
dum, later withdrawn. Government context privilege
waiver and defense fee issues outside the U.S. get even
more complex; indeed, the various U.S. government
positions and memos here have been criticized to the
extent they are said to ignore issues under foreign law.
Proceed carefully.

14. Safeguard Disclosures to and From Experts
Always have retained outside experts (including forensic
accountant, forensic computer specialist, investigation
consultant, e-discovery provider, translator) contractu-
ally commit to uphold confidentiality and applicable data
laws. Safeguard the attorney-client privilege over disclo-
sures to experts (above, point 12). In Europe and other
jurisdictions with robust data laws, an expert’s report that
identifies specific individuals may be subject to witness
disclosure, even to the investigation target (above, point
4). Proceed carefully.
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15. Impose an Enforceable Litigation Hold
“Spoliation” claims (destruction of documents relevant to
litigation) are increasingly common in U.S. domestic law-
suits. A strong best practice is to require that employees,
worldwide, preserve data possibly relevant to a cross-
border investigation at least until the investigation and
any litigation wind down. During investigations, mul-
tinationals often order staff, across borders, to suspend
routine data destruction practices like automatic email
deletion and document-destruction policies. Software
exists for implementing and enforcing these internal doc-
ument retention orders, often called “litigation holds” or
“DRNs” (document retention notices). Outside the U.S.,
litigation holds/DRNs are equally important but are less
routine and so are less familiar. Fortunately, an overseas
litigation hold/DRN rarely raises high legal hurdles,
but better explanations and better enforcement become
important in countries where these holds are unfamiliar.
That said, in Europe and beyond an overbroad litigation
hold/DRN in place too long butts into the data protec-
tion law prohibition against retaining obsolete personal
information. In jurisdictions that require purging obsolete
personal data, be sure to articulate a defensible business
rationale for any long-term litigation hold. Review the
need for the hold frequently.

16. Secure Evidence Within Management’s Physical
Custody

Actively collect and preserve documents and electronic
files relevant to the investigation that management can
readily get its hands on without breaking into employee-
held files and systems. Data laws in Argentina, Canada,
Costa Rica, Europe, Hong Kong, Israel, Japan, Mexico,
Uruguay and elsewhere may prohibit management from
“processing” for investigatory purposes even informa-
tion already in company files unless the reasons the
data had originally been collected expressly included
“investigatory purposes” — which too often will not be
the case. Therefore (as discussed above, point 5), when
structuring HR data processing and export systems, be
sure to include “processing/storing personal data and
documents for internal investigatory purposes” as an
express reason for processing. And because data laws can
restrict “exporting” personal data to the U.S., consider
warehousing investigatory information locally without
transmitting it stateside (unless appropriate data export
channels are in place — above, point 3).

17. Gather Evidence Outside Management’s
Physical Custody

Perhaps the highest legal hurdle in international investi-
gations is gathering employee documents and data not
yet in management’s readily accessible files — emails on
the company server, Internet-use records, Word docu-
ments on an employee’s hard drive, papers in an employ-
ee’s desk. Staff in Europe and elsewhere may firmly



believe that their personal business records, even though
warehoused on company systems and on company
property, are completely off-limits to their employer. And
perhaps surprisingly, foreign local data protection laws
may support this view even if the employer had issued a
U.S.-style policy purporting to reserve its right to search
and (ostensibly) defeating employee expectations of pri-
vacy in company systems. Employer reservation-of-right-
to-search policies are as vital internationally as they are
stateside, but American headquarters should not “believe
its own PR” and assume its purported reservation of the
right to search works overseas the same way it works
stateside. Abroad, reservation-of-right-to-search policies
may be a mere first step in analyzing whether, or how,
the employer can legally access staff emails/Internet
records/documents.

Understanding when and how foreign law lets
employers conduct these searches is a research project
unto itself. Do a country-by-country analysis in light of
the specific facts. In Continental European jurisdictions
like Austria, Italy, Germany and Poland, a key issue in
this analysis will be whether the employer had previ-
ously forbidden local staff from using company-owned
computers/systems for even incidental personal use.
In other countries a key issue will be whether employ-
ees grant “unambiguous,” situation-specific consents to
search, especially in the “bring your own device” (BYOD)
context.

Even where an employer purportedly reserved its
“right” to access employee emails/Internet use/docu-
ments, always get tailored advice under foreign law
before actually searching and before ordering polygraphs
or drug tests, before launching surveillance tools or video
monitoring, before surreptitiously monitoring employees
in other ways and before invoking employer-favorable
terms in a BYOD policy. Local laws on these issues can be
unpredictable. In France, for example, an employer must
bring in a court officer or bailiff to oversee its accessing of
staff files and documents.

Interviewing Witnesses Outside the U.S.

After securing documents, the time comes to interview
witnesses. Work out a strategic order for interviews, such
as the accuser, then witnesses, then target. In conducting
each interview, factor in overseas cultural and strategic
issues. During interviews, comply with local workplace
laws (employment laws and employment-context data
protection laws).

18. Verify Sources

When interviewing a whistleblower or complainant,
check whether the accuser will stand by the accusations.
Firm up the source of the allegations and seek corrobo-
rating evidence and witnesses. As mentioned (above,
point 8), under law in Europe an investigation into an
anonymous whistleblower tip cannot plow as deep as

Too many multinationals
claim to investigate “all”

allegations when in fact many
are unworthy of investigating.

an investigation into a tip from a verified source. So
where channels to an anonymous overseas whistleblower
remain open, try to get him to self-identify.

19. Neutralize or “Demilitarize” Interrogations
Sometimes an American interrogating an overseas
employee conveys an air of professionalism and author-
ity that may prove counterproductive and culturally
inappropriate. The witness might “clam up.” Consider
neutralizing the international interrogation process by
“demilitarizing” witness interviews, coaxing out better
information with a softer touch. For example, an inter-
nal investigator’s background as a former prosecutor
enhances credibility stateside but overseas might be
off-putting — foreign witnesses actually have alleged
harassment when an interrogator introduced himself as
an American ex-prosecutor and played up criminal law
themes. American witnesses may respect police authority,
but abroad, downplaying prosecutorial credentials and
criminal issues may help open up a foreign witness.

During overseas employee questioning, actively neu-
tralize the semantics of the interrogation itself. Inves-
tigators might refer to their internal investigation and
their interrogations as merely “some questions,” “talks,”
“checking” or “verifying.” They might refer to an allega-
tion, suspicion, complaint or denunciation as merely an
“issue” or “question.” Documentary evidence and proof
can be mere “papers” or “files.” Call whistleblowers,
informants, sources and witnesses simply “employees”
(those not on the payroll are “business partners”). Call
the target of an investigation “our colleague.” And an
investigator zeroing in on a confession can request a mere
“affirmation” or “acknowledgement.”

When conducting staff interviews, always be sensitive
to local conceptions of privacy. Outside the U.S., the Ken
Starr/Monica Lewinsky investigation shocked foreigners
—a sitting U.S. president actually had to answer a private
lawyer’s questions about his sexual life (foreigners often
do not understand U.S. civil procedure and deposition
testimony subject to the felony of perjury). Outside the
U.S., expect staff actually to believe they have a right to
refuse to answer questions about their sex lives, hobbies,
workplace friendships and personal notes, documents,
emails and social media postings. In investigatory inter-
views abroad, show sensitivity for this viewpoint.

20. Instruct Witnesses to Cooperate, as Permissible

An American investigator ghostwriting an employers’
staff memo announcing an internal investigation might
announce that all employees “must cooperate” with the
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internal investigation. And American investigators like
to begin employee questioning by insisting that each
witness “must cooperate.” We get away with this in the
United States because this approach works under U.S.
employment-at-will. But this can backfire abroad. Almost
universally outside the United States, foreign laws let
employees refuse to cooperate with an employer investi-
gation. Most overseas employees enjoy a labor-law right
to remain silent roughly analogous to the American
Fifth Amendment in the police-investigation context.
Americans may think they have “good cause” to fire
an employee for refusing to cooperate in an internal
company investigation, but little if any authority abroad
supports this view. Indeed, whistleblowing rules in
Europe actually forbid employers from unilaterally
imposing mandatory reporting rules, such as in codes
of conduct, to force witnesses to disclose incriminatory
information about their co-workers (above, point 2). An
employer order (as opposed to request) to “cooperate”
with an internal investigation likely triggers the same
legal concerns and so is an impermissible mandatory
reporting rule. The lesson: Investigators should speak
accurately and think carefully before requiring overseas
employees to cooperate in internal investigations or
investigatory interviews.

21. Comply With Consultation and Representation
Rules

Labor laws in many jurisdictions (France, for example)
require consulting with employee representatives before
launching a slate of staff interviews. American investiga-
tors who burst into an overseas workplace and question
workers without any advance word to their local labor
representative (union committee or works counsel) fall
into a legal trap. A separate but related issue is foreign
local Weingarten rights.16 In jurisdictions including the
US., to interrogate a specific employee witness impli-
cated in an allegation without first notifying his labor
representative is an unfair labor practice (just as a law-
yer interrogating a witness known to be represented by
counsel without first telling that employee’s representa-
tive breaches ethics rules). Be sure to respect mandatory
interview-context consultation and representation rights.

22. Notify the Target and Witness of Their Rights

Americans expect police to read criminal suspects their
Miranda rights. But in the non-government American
employer investigation context an employee witness
enjoys few if any affirmative rights (beyond Weingarten,
above point 21, and Upjohn, below, point 23). Not so
abroad. Employees in many countries enjoy robust proce-
dural rights in the workplace investigation context. One
sweeping right, in Europe, is the right to be told precisely
what your other investigatory rights are. Even in coun-
tries outside Europe where local law does not force inter-
nal investigators to brief witnesses on their rights, local
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best practices may be to begin an investigatory interroga-
tion by advising each witness that he enjoys due process
protections. Australian lawyers, for example, recommend
this.17 Further, data law in Europe and elsewhere requires
telling targets and witnesses about internal investigation
notes and files that identify them, and then requires offer-
ing targets and witnesses limited access to these files and
a right to “correct” them (above, point 4) — even while
the internal investigation is still pending. This obviously
conflicts with the investigatory best practice of keep-
ing evolving investigations strictly confidential. Strike
a balance to comply with legal mandates. Genuinely
“anonymizing” names and identities in investigation files
eliminates the data-law disclosure obligation here. But
in the context of an active investigation, anonymizing is
rarely practical.

23. Give Upjohn Warnings, Demand Witness

Confidentiality, and Conduct Interviews Legally
A lawyer interviewing domestic American employee
witnesses in an internal investigation should always give
so-called Upjohn warnings!8 telling each staff witness
that the investigator represents the employer and may be
covered by confidentiality obligations and attorney-client
privilege, and explaining that the employer might waive
its privilege and offer up interview information to third
parties, including law enforcement.!® As U.S. domes-
tic law, Upjohn is not authoritative abroad, but giving
Upjohn-style warnings is a clear best practice worldwide.

Beyond Upjohn, internal investigators should always
warn overseas employee witnesses to keep the interroga-
tion and investigation strictly confidential, not discuss it
with other workers. Indeed, to let a (foreign) witness talk
about a pending internal investigation could actually vio-
late overseas data protection laws. However, American
investigators have recently become reluctant to demand
witness confidentiality because, as of 2012, demanding
confidentiality in domestic U.S. investigatory interviews
risks violating American labor law as an impermissible
restriction on “protected concerted activity.”20 There-
fore, as of 2012, many American investigators stopped
demanding confidentiality of stateside investigatory wit-
nesses. But this issue is confined to U.S. soil. The Ameri-
can “protected concerted activity” doctrine is all but
unknown abroad — even in Canada. Banner Health raises a
purely domestic U.S. issue; multinationals should always
impose a confidentiality mandate on overseas witnesses.

Upjohn warnings and the Banner Health System confi-
dentiality issue aside, be sure to conduct overseas inves-
tigatory interviews legally, complying with local laws. Be
careful debriefing employees as to what they may have
told local police in criminal-context interviews — some
jurisdictions prohibit this line of questioning. When
electronically recording staff interviews, get recording
consents from witnesses that comply with local law (in
writing as necessary).



Communications, Discipline and Remedial Measures
in a Cross-Border Investigation

After collecting documents and conducting investigatory
interviews in an internal investigation, what had been an
information-gathering process becomes active decision
making. Decide on the investigation findings. Address
discipline and remedial measures. Take these steps con-
sistent with investigation findings and with applicable
employment, data protection and criminal laws. Memori-
alize, preserve and report on investigation results.

24. Involve the Audit Function and Comply With
FCPA Accounting Rules

Where an investigation uncovered financial impropriety,

money losses or bribery/improper payments, tackle the

accounting and financial-statement issues. Comply with

enough evidence of wrongdoing to convince an employer
to dismiss the target but not enough evidence to support
a good-cause dismissal under tough local employment
laws. In those situations the employer (where legal)
might decide to dismiss the target for no good cause, pay-
ing notice and severance pay.

In dismissing a guilty target (whether or not for good
cause), follow local-law dismissal procedures. Chad,
France, UK and many other countries impose detailed
dismissal procedures on employers firing even obviously
culpable staff. When disciplining a witness, whistle-
blower or target who had lodged a workplace complaint,
comply with anti-retaliation law, such as the laws in
Europe that prohibit “victimising” whistleblowers. (U.S.
anti-retaliation prohibitions are particularly strict, but
most court decisions construing the extraterritorial reach

Adapt U.S. investigatory strategies to the very different realities and

the seemingly quirky mandates of the law of the overseas workplace.

U.S. Foreign Corrupt Practices Act accounting (payment-
disclosure-reporting) rules as well as SOX accounting
mandates and foreign Generally Accepted Accounting
Principles. Financial losses at an overseas affiliate reach
the “bottom line” of a U.S. parent, so at a publicly traded
multinational an overseas investigation might implicate
U.S. securities mandates and auditing/accounting disclo-
sures. Manage strategy with inside and outside auditors.
Involve the audit function. Implement auditor/accoun-
tant recommendations.

25. Report to Upper Management

Consider the pros and cons of delivering an oral versus
written report to upper management detailing investiga-
tion findings. Keep in mind data subject rights of access
to a final written report and restrictions on “exporting”
investigation data (above, point 3). Data protection laws
and privilege rules may weigh against a written report.
Draft any report carefully with findings of fact grounded
in evidence. Refrain from declaring anyone guilty of a
crime (internal investigators are powerless to declare
guilt in any criminal justice system). And limit the circle
of upper management receiving an investigatory report
to those with a demonstrable need to know.

26. Impose Post-Investigatory Discipline

Where an investigation uncovers solid evidence of
wrongdoing (and where the employer did not already
take action at the beginning of the investigation, above,
point 7), impose discipline consistent with investigation
findings and upper management buy-in. If the investiga-
tion exposed enough evidence to dismiss the suspect for
good cause under local law, structure the dismissal as
for good cause. But sometimes an investigation uncovers

of U.S. retaliation law tend to confine these rules to U.S.
citizens or residents.)

27. Ensure Internal and External Communications

Comply
With confidentiality paramount in internal investigations,
a multinational might prefer to keep its investigation
results under wraps. But in the real world, especially in
high-profile cases, internal and even external commu-
nications can be necessary: Employees may demand to
know what happened, and word of some internal allega-
tions may inevitably make the newspaper.

As to post-investigation reporting, a good practice is to
close the loop with the original whistleblower (where that
channel is open) — tell him what the investigators found
out and what the employer will do about it. In internal and
external reporting about an investigation, be alert to defa-
mation and tortious invasion of privacy claims. Ensure
that mentions of the investigation and the fate of the tar-
get are defensible. Heed applicable data-law restrictions
against disclosing and exporting personal information.

28. Disclose to Authorities Appropriately

Consider turning over to local police or enforcement
authorities investigation-uncovered evidence of criminal
acts, especially where local or U.S. law imposes a self-
reporting obligation. However, absent a valid court order,
data protection law in some jurisdictions actually restricts
an employer’s freedom to volunteer, even to government
law enforcers, personal information learned in an inves-
tigation. Reporting to police could also raise an employ-
ment law challenge — fired staff in some jurisdictions
can actually argue that a police denunciation amounts
to additional, illegal employer discipline. Under local
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employment law, a dismissal may be legal but a denunci-
ation to police may be excessive. On the other hand, local
law in other jurisdictions actively requires denunciations
to local police. Slovakia, for example, requires that par-
ties, including employers with knowledge of a criminal
act, notify authorities?! and New South Wales (Australia)
requires parties, including employers, with evidence
about a “serious indictable offence” report that to local
police. Heed these laws.

29. Implement Appropriate Remedial Measures
Implement remedial measures — steps to prevent the
problem from recurring, such as new work rules and new
tools for oversight, security, monitoring and surveillance.
Be sure new measures comply with substantive law, such
as data protection rules that restrict employee monitor-
ing: Overseas, an employer cannot always unilaterally
start video or computer monitoring, for example, without
employee consent. (For that matter, this is also the rule in
the U.S. union context.22)

Also comply with procedural rules. Overseas, collec-
tive labor representation laws as well as vested /acquired
rights concepts restrict an employer from tightening
terms and conditions of employment (such as by impos-
ing unpopular new remedial measures) without first
consulting with employee representatives.

30. Preserve Investigation Data Appropriately
Preserve the investigation file (notes, interview tran-
scripts, expert reports, summary report) consistent with
applicable law and investigatory best practices. In Amer-
ica, the best practice here is simple: “The details of every
investigation should be memorialized in writing, regard-
less of the findings, including a description of the allega-
tion, the steps taken to investigate it, factual findings and
legal conclusions, and any resultant disciplinary or reme-
dial actions” — of course, the employer then retains that
“writing” in case it may be needed later.2? Even where
an investigation finds no probable cause, investigation
records will be invaluable if a similar allegation later
arises among the same suspects.

But this best practice of retaining investigation docu-
ments can be flatly illegal abroad. In some jurisdictions,
investigatory file preservation conflicts with the data-law
duty to purge obsolete personal information that there
is no compelling business case to retain. Of course, any
American multinational can articulate a business case for
retaining investigation records indefinitely. The problem
is that data protection authorities, at least in parts of
Europe, will reject that argument as spurious. This can
mean destroying or completely anonymizing an investi-
gation file (including even an unanonymized summary
report) surprisingly soon after an investigation ends
— within two months, under one influential EU recom-
mendation — particularly where the investigation did not
lead to discipline.2*
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That said, an employer might be able to justify retain-
ing an investigation file until any relevant statute of limi-
tations runs. One tactic, probably not strictly compliant,
is to export investigation data files outside those jurisdic-
tions that impose strict duties to purge, maintaining the
files (or copies) offshore, such as in the United States.

American best practices for investigating a suspicion
or allegation of employee wrongdoing are well-devel-
oped and sophisticated. U.S. multinationals strongly
believe in the value of our evolved American investiga-
tory practices, preferring to export them when looking
into an allegation overseas — especially when a domestic
U.S. complaint alleging a violation of American law
implicates evidence or witnesses abroad. But exporting
U.S. internal investigatory practices requires advance
planning, flexibility, adaptation and compromise. Adapt
U.S. investigatory strategies to the very different realities
and the seemingly quirky mandates of the law of the
overseas workplace. |
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Introduction

A law always has a purpose — an objec-
tive it seeks to accomplish. Originally
enacted in 1982 and then amended in
2008, New York’s Real Property Law
(RPL) § 294-b was intended to protect
brokers and their claims for commis-
sions, but it really accomplishes noth-
ing.

As first passed in 1982, the law
allowed a licensed real estate broker to
record with the county clerk an “affi-
davit of entitlement” to a commission
in the event the broker claims “he or
she has produced a person who was
ready, able and willing to purchase or
lease all or any part of a parcel of real
property pursuant to a written or oral
contract.”! The law provided:

§ 294-b. Recording brokers (sic)
affidavit of entitlement to com-
mission for completed brokerage
services

1. A duly licensed real estate bro-
ker who asserts that he or she has
produced a person who was ready,
able and willing to purchase or
lease all or any part of a parcel of
real property pursuant to a writ-
ten or oral contract of brokerage
employment between the owner
of said parcel of real property and
such broker, and who asserts that
such person or a party acting on
his or her behalf subsequently con-
tracted to purchase or lease, or did
purchase or lease such real prop-
erty or any part thereof, and who
asserts that he or she is entitled to a
commission pursuant to such writ-
ten or oral contract, may file an affi-
davit of entitlement to commission

MicHAEL J. SIRis is counsel to Solomon & Siris, P.C., a law firm focusing on real estate and litigation
for over 30 years. He is a member of the Real Property Section of New York County Lawyers and the
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RPL § 294-b: An Ineffective Law

for completed brokerage services
in the office of the recording officer
of any county in which any of the
real property is situated.

* % %

3. Upon receipt by the county clerk
of a broker’s affidavit of entitle-
ment to commission for completed
brokerage services for the purpose
of recording, entering and index-
ing, the clerk shall note thereon
that such notice does not constitute
a lien nor shall it invalidate any trans-
fer or lease. In payment for said
services the county clerk shall be
entitled to receive a fee equivalent
to that received for recording a
deed and pages thereof (emphasis
added).

Not surprisingly, given the fact that
the law specifically provided that the
recording of such affidavit shall “not
constitute a lien,” the law lay fallow,
obscure and essentially unused until
2008 when the Legislature amended it
supposedly to give it more bite.2

The 2008 amendment provided,
among other things, that in cases
involving one- to four-family dwell-
ings, or cooperative or condominium
apartments® with respect to which
a broker had filed* an “affidavit of
entitlement” which includes a “writ-
ten contract of brokerage commission”
(emphasis added):

[TThe lesser of the net proceeds
of the sale or the amount of the
unpaid portion of the compen-
sation agreed to in such written
contract shall be deposited by the
seller, at the time of delivery of the
deed or delivery of the stock cer-

tificate and/or proprietary lease,
with the recording officer in whose
office such affidavit of entitlement
had been recorded.

Still, the 2008 amendment — not to
mention the original 1982 law —is com-
pletely ineffective.

History of the Statute
The original 1982 legislation was part
of what the late Clarence Barasch
described as “twin” efforts to assist real
estate brokers.> One of those efforts
resulted in an amendment to the Lien
Law® which amended the definition
of “improvements” to include “real
estate brokerage services in obtaining
a lessee for a term of more than three
years of all or any part of real property
to be used for other than residential
purposes pursuant to a written con-
tract.” The other part of the “twin”
1982 efforts was the above-discussed
addition to Real Property Law (§ 294-
b), which allowed a broker to record an
“affidavit of entitlement.””
Interestingly enough — given that
the 2008 amendment did not give the
broker any sort of lien against the real
property involved — the 2008 amend-
ment actually had a difficult time get-
ting passed. The 2008 amendment first
surfaced in 2006 but was vetoed by
then-Governor Pataki who was con-
cerned that the added escrow require-
ment would “unfairly burden consum-
ers . . . [and] shift . . . the burden to
them to initiate litigation [against a
broker to recover the escrowed com-
mission]”8 — a completely unnecessary
concern as history would later show.
In any event, the same amendment
presented and vetoed in 2006 was re-
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presented in 2008 to then-Governor
Paterson, who allowed the amendment
to become law.?

While making minor changes to the
existing subdivisions (1)-(3)10 of RPL
§ 294-b, the 2008 amendment added
subdivisions (4)—(5) to the same sec-
tion (RPL § 294-b).11 These subdivi-
sions, (4) and (5), set forth the timing
and method of service of the affidavit
upon the broker (subdivision (4)) and
the actual “deposit” mechanism itself
(subdivision (5)).12 However, just as
the original (1982) version of RPL §
294-b(3) provided that the clerk shall
“note” that such affidavit “does not
constitute a lien nor shall it invali-
date any transfer or lease,” subdivision
(5)(g) of the 2008 amendment (RPL
§ 294-b(5)(g)) provides that the obliga-
tion of the seller to deposit, or the sell-
er’s failure to deposit, monies under
the law, shall “not constitute or be
deemed to create a lien” or “invali-
date” any transfer.13

Use of the Statute

Indeed, with very few exceptions,!4
it is difficult to find any case that has
invoked the statute either before or
after its 2008 amendment. Even with
respect to the supposedly beefed-up
statute resulting from the 2008 amend-
ment’s requirement of a “deposit,”
this should hardly come as a surprise.
While the law (as amended in 2008)
provides that the seller “shall” deposit
the disputed monies with the county
clerk, there is absolutely no penalty
for the seller’s refusing to do so.15 If
the seller simply ignores the filing of
the broker’s “affidavit of entitlement”
and refuses to make the required “depos-
it” with the county clerk, the seller is in
1o worse position — either way, the seller
faces a lawsuit by the disgruntled
broker but impunity for ignoring the
law’s apparent requirement to escrow
funds with the county clerk.16 Sellers
are left with little incentive to follow
this meaningless requirement, as there
are few, if any, consequences for not
doing so.
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Conclusion

The law in question, even as amended
to supposedly give it more force, has
been completely ignored and serves
no useful purpose. No doubt some real
estate brokers and their counsel will
be tempted to file an “affidavit of enti-
tlement” which clearly has no legal
meaning. Either a claimed brokerage
commission under the law in question
should be elevated so as to support
a lien (as is the case with commercial
leases of three or more years) or the
law should be scrapped in its entirety
because it accomplishes nothing. M

1. RPL § 294-b (amended 2008).

2. Id. Some commentators had predicted that
the 2008 amendment might make the “seldom
utilized” law a more powerful weapon for brokers
but that has not turned out to be the case. See, e.g.,
Eric C. Rubenstein, Unpaid Brokers Get a Stronger
Remedy, N.Y.LJ., Jan. 12, 2009, p. S9, at http://
www.newyorklawjournal.com/PubArticleNY.
jsp?id=1202427323646&Unpaid_Brokers_Get_a_
Stronger_Remedy&slreturn=20130725123537.

3. The original 1982 law quoted above contained
no reference to cooperative or condominium
apartments or four dwelling units. In the 2008
amendment, the Legislature apparently intended
that the deposit would be restricted to transactions
involving only such properties. See Michael Berey,
Broker’s Affidavit of Entitlement to Commission, Real
Property Law Section Blog (Aug. 18, 2008, 2:31
PM), http:/ /nysbar.com/blogs/RPLS/2008/08/.
For any broker who wishes to take advantage of
this “deposit” requirement, it is worth noting that
the 2008 amendment also provided that the “writ-
ten [brokerage] contract” supporting the affidavit
must have the specific language that appears in
RPL § 294-b(5)(j).

4. It seems odd that, in the 2008 amendment
relating to the requirement of a “deposit,” the Leg-
islature required a “written” contract but yet the
original statute — which remained in place as to a
broker’s right to file an “affidavit of entitlement”

— applied to written or oral brokerage contracts. It
may be an error in draftsmanship or it may be that
the Legislature intended that the “deposit” require-
ment would be triggered only by a “written” bro-
kerage agreement. See infra note 10.

5. See Clarence S. Barasch, Amendment Requires
Escrowing of Real Estate Brokerage Pay, N.Y.L.]., Jan.
29,2009, p. 4, available at http:/ /www.law.com/
jsp/article.jsp?id=1202427816517.

6. N.Y. Lien Law § 2(4) (amended 1983).
7. See supra note 1.

8. Barasch, supra note 5.

9. Id

10. RPL §294-b. The 2008 amendment, among
other things, added “cooperative apartments”
to subdivisions (1) and (2). Oddly while keeping

intact the language in subdivision 3 that the affi-
davit shall “not constitute a lien,” the 2008 amend-
ment added to subdivision (3) a requirement

that the county clerk “shall record such affidavit
[of entitlement] in the lien docket. . ..” (emphasis
added). Needless to say, the filing of an affidavit of
entitlement cannot create lien —just as the statute
provides. See, e.g., Homespring LLC v. Hyung Young
Lee, 55 A.D.2d 541 (2d Dep’t 2008).

11. RPL § 294-b. The 2008 amendment has various
“ambiguities.” Barasch, supra note 5. For instance,
the first subdivision (RPL § 294-b(1)) in the original
law essentially left intact by the 2008 amendment
refers to a “written or oral contract” (emphasis
added). However, the 2008 addition of subdivi-
sion 5 (relating to the seller’s obligation to escrow
funds) mandates a “written contract.” It is possible
that the Legislature intended that the affidavit of
entitlement could be invoked in cases of written or
oral contracts but the requirement of the deposit
would be triggered only by a written contract.
Alternatively, the statute is not consistent inter-
nally.

12. Id.
13. Id.

14. One of the few cases (and perhaps the lone
case) invoking RPL § 294-b to support a seller’s
deposit is Nastri Real Estate, LLC v. Beblo, 96 A.D.3d
1476 (4th Dep’t 2012). It is not clear why the seller
in that case apparently made the deposit with the
county clerk, but the claim was sustained (in part).

15. RPL § 294-b. Subdivision (5)(f) of RPL § 294-b
(which was part of the 2008 amendment), provides
that “[i]n any action or proceeding pursuant to
this subdivision [5] when the seller has not made
the deposit required by this subdivision [5], and it
is determined by a court the broker is entitled to
compensation pursuant to the written contract of
brokerage employment, the broker shall be award-
ed . .. reasonable attorneys’ fees.” Such an award
might be an advantage for a broker and a reason
for a broker to file an “affidavit of entitlement” — if
the broker files such an affidavit and the seller
fails to comply, the 2008 amendment provides for
an award of attorney fees to the broker if he or

she prevails (something not otherwise available).
Interestingly, in Nastri, the Appellate Division

held that the broker was not entitled to attorney
fees in an action under RPL § 294-b “inasmuch as
the statute does not authorize such an award in
this proceeding.” That result followed because the
seller — again for reasons unknown — had made the
deposit under the 2008 amendment (and was thus
not liable for attorney fees). Presumably, had the
seller not made the required deposit under the law,
the seller might have been responsible for attorney
fees — the only conceivable benefit the law confers
on a broker.

16. Id. In fact, title insurers note in their under-
writing guidelines available to the public that the
filing of an affidavit of entitlement, if noted, is for
information purposes only. See, e.g., http://www.
vuwriter.com/vusubtopics.jsp?displaykey=STSE00
030301&parenttype=2.



ATTORNEY PROFESSIONALISM FORUM

To the Forum:

My firm represents Blackacre, a real
estate investment trust (REIT) with
real estate holdings located throughout
many portions of the United States, and
has represented the company in almost
all of its real estate transactions. A
wholly owned subsidiary of Blackacre
owns a luxury ski resort development
in Utah, and the principals of Blackacre
have located a second resort property
in Utah that they hope to purchase and
add to the company’s ever-growing real
estate portfolio. My firm only has an
office in New York and does not employ
any attorneys who are admitted to prac-
tice in Utah. Would this transaction
require Blackacre to hire local counsel
in Utah to assist my firm in the deal? I
have heard that if I do not retain local
counsel, then I would potentially be
engaging in the unauthorized practice
of law. Is this true? What are the conse-
quences for engaging in the unauthor-
ized practice of law?

Sincerely,
I. Need Help

Dear I. Need Help:
The unauthorized practice of law is
a complicated question, one which
at times has been met with fiercely
diverging viewpoints. Those who run
afoul of unauthorized practice regu-
lations, however, can be subjected to
a variety of penalties including dis-
gorgement of legal fees, disciplinary
action, and possible criminal sanctions.
Lawyers are often asked by their
clients to handle matters that may take
them outside their home territory. For
example, in the litigation realm, an
attorney admitted in New York could
be handling the representation of a
client in a New York state court action
which may require the attorney to con-
duct discovery in other jurisdictions in
connection with the case, even though
that attorney may not be admitted in
those states. Corporate, real estate and
other transactional attorneys admit-
ted in New York may also be asked to
represent their New York-based clients
in mergers and acquisitions where the

transaction at issue involves a pur-
chaser or seller in another state.

Rule 5.5(a) of the New York Rules of
Professional Conduct (the RPC) gives
attorneys the rules of the road (at
least from the New York perspective)
when their practices take them to other
jurisdictions. The Rule provides that
“[a] lawyer shall not practice law in
a jurisdiction in violation of the regu-
lation of the legal profession in that
jurisdiction.”

Comment [1] to Rule 5.5 states:

A lawyer may practice law only in
a jurisdiction in which the lawyer
is authorized to practice. A lawyer
may be admitted to practice law in
a jurisdiction on a regular basis or
may be authorized by court rule
or order or by law to practice for
a limited purpose or on a restrict-
ed basis. Paragraph (a) applies to
unauthorized practice of law in
another jurisdiction by a lawyer
through the lawyer’s direct action,
and paragraph (b) prohibits a law-
yer from aiding a nonlawyer in the
unauthorized practice of law.

New York may not always be the
friendliest place for out-of-state attor-
neys who venture into our jurisdiction
(even on a temporary basis) as part of
their representation of a client. In the
words of Professor Roy Simon, “Rule
5.5 is one of the great disappointments
in the New York Rules of Professional
Conduct.” Simon’s New York Rules
of Professional Conduct Annotated at
1340 (2014 ed.). New York Judiciary
Law §§ 478 and 484 make it a crime for
a person to practice law in New York
when not admitted to practice in this
state, and the statutes do not distin-
guish “between nonlawyers who have
never been admitted anywhere and
lawyers who have been admitted else-
where but not in New York.” Simon’s
at 1340. Although enforcement of these
statutes may be inconsistent, the mes-
sage being sent by both the Legislature
and the courts is that out-of-state attor-
neys should engage New York admit-
ted counsel in connection with their
matters in New York.

When the RPC was enacted in April
2009, New York did not incorporate
many of the “safe harbor” provisions
in Rule 5.5 of the American Bar Asso-
ciation’s Model Rules of Professional
Conduct (the Model Rules) that permit
lawyers to do work outside the juris-
diction where they are admitted. Spe-
cifically, Rule 5.5(c) of the Model Rules
tells our profession:

A lawyer admitted in another
United States jurisdiction, and not
disbarred or suspended from prac-
tice in any jurisdiction, may pro-
vide legal services on a temporary
basis in this jurisdiction that:

(1) are undertaken in association
with a lawyer who is admitted to
practice in this jurisdiction and
who actively participates in the
matter;

(2) are in or reasonably related to
a pending or potential proceeding
before a tribunal in this or another
jurisdiction, if the lawyer, or a per-
son the lawyer is assisting, is autho-
rized by law or order to appear

The Attorney Professionalism Committee
invites our readers to send in comments
or alternate views to the responses
printed below, as well as additional
hypothetical fact patterns or scenarios to
be considered for future columns. Send
your comments or questions to: NYSBA,
One Elk Street, Albany, NY 12207, Attn:
Attorney Professionalism Forum, or by
e-mail to journal@nysba.org.

This column is made possible through
the efforts of the NYSBA's Committee on
Attorney Professionalism. Fact patterns,
names, characters and locations presented
in this column are fictitious, and any resem-
blance to actual events or to actual persons,
living or dead, is entirely coincidental. These
columns are intended to stimulate thought
and discussion on the subject of attorney
professionalism. The views expressed are
those of the authors, and not those of the
Attorney Professionalism Committee or
the NYSBA. They are not official opinions
on ethical or professional matters, nor
should they be cited as such.
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in such proceeding or reasonably
expects to be so authorized;

(3) are in or reasonably related to

a pending or potential arbitration,

mediation, or other alternative dis-

pute resolution proceeding in this

or another jurisdiction, if the ser-

vices arise out of or are reasonably

related to the lawyer’s practice in

a jurisdiction in which the lawyer

is admitted to practice and are

not services for which the forum

requires pro hac vice admission; or

(4) are not within paragraphs

(¢)(2) or (c)(3) and arise out of or

are reasonably related to the law-

yer’s practice in a jurisdiction in

which the lawyer is admitted to

practice.

Perhaps addressing the needs of
a broader audience, the ABA made
several comments to Rule 5.5(c) that
assist lawyers with multijurisdictional
practices. Comment [10] to Rule 5.5 of
the Model Rules states:

Paragraph (c)(2) also provides that
a lawyer rendering services in this
jurisdiction on a temporary basis
does not violate this Rule when
the lawyer engages in conduct in
anticipation of a proceeding or
hearing in a jurisdiction in which
the lawyer is authorized to practice
law or in which the lawyer reason-
ably expects to be admitted pro
hac vice. Examples of such conduct
include meetings with the client,
interviews of potential witnesses,
and the review of documents. Sim-
ilarly, a lawyer admitted only in
another jurisdiction may engage in
conduct temporarily in this juris-
diction in connection with pending
litigation in another jurisdiction in
which the lawyer is or reasonably
expects to be authorized to appear,
including taking depositions in
this jurisdiction.

In addition, Comment [13] to Rule
5.5 of the Model Rules provides:

Paragraph (c)(4) permits a lawyer
admitted in another jurisdiction to
provide certain legal services on a
temporary basis in this jurisdiction
that arise out of or are reasonably
related to the lawyer’s practice in
a jurisdiction in which the law-
yer is admitted but are not within
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paragraphs (c)(2) or (c)(3). These
services include both legal services
and services that nonlawyers may
perform but that are considered the
practice of law when performed by
lawyers.

Paragraphs (c)(2) and (c)(3) to Rule
5.5 of the Model Rules clearly were
meant to lower the hurdles for attor-
neys to engage in multijurisdiction-
al practice in both the litigation and
alternative dispute resolution (ADR)
forums, respectively. Moreover, Para-
graph (c)(4) can be interpreted as per-
mitting out-of-state attorneys to engage
in the representation of a client in the
transactional context in jurisdictions
which have adopted this specific pro-
vision of the Model Rules. Indeed, one
of our neighbors in the tri-state area
(Connecticut) adopted these sections
of Rule 5.5 of the Model Rules nearly
verbatim so as to allow Connecticut
to be more hospitable to multijuris-
dictional practitioners. Taking an even
more enlightened approach to embrac-
ing out-of-state attorneys, our neigh-
bors in the Garden State have adopted
a version of Rule 5.5 which sets forth
a number of varying situations where
out-of-state attorneys could practice
in New Jersey on either an occasional
or temporary basis in connection with
matters in their respective home states.
The relevant provisions of Rule 5.5 of
the New Jersey Rules of Professional
Conduct provide:

(b) Alawyer not admitted to the Bar
of [New Jersey] who is admitted
to practice law before the highest
court of any other state, territory of
the United States, Puerto Rico, or
the District of Columbia (hereinaf-
ter a United States jurisdiction) may
engage in the lawful practice of law
in New Jersey only if:

(1) the lawyer is admitted to prac-
tice pro hac vice pursuant to R.
1:21-2 [of the Rules Governing the
Courts of the State of New Jersey
(the New Jersey Rules)] or is pre-
paring for a proceeding in which
the lawyer reasonably expects to
be so admitted and is associated

* ok ok

(3) under any of the following cir-
cumstances:

(i) the lawyer engages in the nego-
tiation of the terms of a transaction in
furtherance of the lawyer’s representa-
tion on behalf of an existing client in a
jurisdiction in which the lawyer is
admitted to practice and the trans-
action originates in or is otherwise
related to a jurisdiction in which
the lawyer is admitted to practice;

(ii) the lawyer engages in representa-
tion of a party to a dispute by par-
ticipating in arbitration, mediation
or other alternate or complementary
dispute resolution program and the
services arise out of or are reasonably
related to the lawyer’s practice in a
jurisdiction in which the lawyer
is admitted to practice and are not
services for which pro hac vice
admission pursuant to R. 1:21-2 [of
the New Jersey Rules] is required;

(iii) the lawyer investigates, engag-
es in discovery, interviews wit-
nesses or deposes witnesses in this
jurisdiction for a proceeding pend-
ing or anticipated to be instituted
in a jurisdiction in which the law-
yer is admitted to practice;

(iv) the out-of-state lawyer’s prac-
tice in this jurisdiction is occasional
and the lawyer associates in the
matter with, and designates and
discloses to all parties in interest, a
lawyer admitted to the Bar of [New
Jersey] who shall be held respon-
sible for the conduct of the out-of-
State lawyer in the matter; or

(v) the lawyer practices under cir-
cumstances other than (i) through
(iv) above, with respect to a matter
where the practice activity arises
directly out of the lawyer’s repre-
sentation on behalf of an existing
client in a jurisdiction in which the
lawyer is admitted to practice, pro-
vided that such practice in this juris-
diction is occasional and is undertaken
only when the lawyer’s disengagement
would result in substantial inefficien-
cy, impracticality or detriment to the
client (emphasis added).

in that preparation with a lawyer
admitted to practice in this juris-
diction; or

As demonstrated above, it appears
that our neighbors in the tri-state area
are more than happy to allow New



York attorneys on their turf. However,
the feeling may not be mutual, and it is
uncertain whether New York is likely
to change its rules anytime soon.

With that in mind, we turn to your
question. Obviously, in addition to
being well-versed in the RPC, you
should also make yourself familiar
with the rules applicable to the juris-
diction where your client’s matter may
take you; in this case it would be the
Utah Rules of Professional Conduct
(the Utah Rules). The good news is that
Rule 5.5 of the Utah Rules tracks the
language of Rule 5.5(c) of the Model
Rules and its respective comments.

The Utah Rules appear to have
adopted the ABA Model Rules in order
to embrace the concept of multijuris-
dictional practice. Being that your rep-
resentation of Blackacre in connection
with its real property purchase in Utah
could be “reasonably related” to your
ongoing representation of Blackacre as
its New York counsel in its other real
estate ventures, your representation of
Blackacre under these circumstances
would not be considered an unauthor-
ized practice of law and would be
permissible under Rule 5.5(c)(4) of the
Utah Rules.

That being said, we believe that it is
smart for you to engage local counsel
in Utah to assist with Blackacre’s resort
purchase. While local counsel may not
be an absolute necessity, we are guided
by the competency requirements out-
lined in Rule 1.1 of the RPC. Rule 1.1
provides:

(a) Alawyer should provide compe-
tent representation to a client. Com-

petent representation requires the
legal knowledge, skill, thorough-
ness and preparation reasonably
necessary for the representation.

(b) A lawyer shall not handle a
legal matter that the lawyer knows
or should know that the lawyer is
not competent to handle, without
associating with a lawyer who is
competent to handle it.

Attorneys often feel the need to
handle everything on their own for
a particular client. Nevertheless, you
should not close your eyes to the fact
that local counsel would most like-
ly be more familiar with local pro-
cedures and requirements relating to
this potential purchase by your client.
With more and more clients involved
in matters in other states and even
overseas, the decision to engage local
counsel under the circumstances you
have described is clearly in line with
your obligations under Rule 1.1.

Lawyers, like sailors, often find
themselves navigating through the
shoals of foreign waters. We have
learned to heed the wisdom of an old
racing adage: “A sailor knows when
you enter a race away from home that
local knowledge is always critical and
can often determine the outcome of
the race.”

Sincerely,

The Forum by

Vincent J. Syracuse, Esq.

(syracuse@thsh.com) and

Matthew R. Maron, Esq.

(maron@thsh.com),

Tannenbaum Helpern Syracuse &

Hirschtritt LLP

Are you feeling overwhelmed?

The New York State Bar Association’s Lawyer Assistance Program can help.

We understand the competition, constant stress, and high expectations you face as a
lawyer, judge or law student. Sometimes the most difficult trials happen outside the court.
Unmanaged stress can lead to problems such as substance abuse and depression.

NYSBA's LAP offers free, confidential help. All LAP services are confidential and protected

under section 499 of the Judiciary Law.

Call 1.800.255.0569

-
NEW YORK STATE BAR ASSOCIATION IIIII
LAWYER ASSISTANCE PROGRAM NYSBA

QUESTION FOR THE

NEXT ATTORNEY
PROFESSIONALISM FORUM

I graduated law school last year
and was just admitted to the bar.
With very few job prospects out there
for young attorneys, 1 decided to
hang out my own shingle. Lately I
have encountered judges and coun-
sel who give me strange looks when
they see me in court or at a meeting.
I'have also lost a few clients and have
come to realize — I am not sure why
— that this may have something to do
with my appearance. I never really
understood the need for attorneys
to dress formally. So I dress pretty
much the way I did in law school. I
don’t wear a tie when I am in court. I
usually sport a nice pair of expensive
jeans and then finish the look with
some brightly colored shoes. Some
of the judges that I have appeared
before have openly commented not
only on my informal dress but also
my piercings and my visible tattoos.
To me, the way I dress is an expres-
sion of my basic rights to free speech.
It is the quality of my arguments,
not the way I dress, that should be
important. I am the first member of
my family to become a lawyer and
do not have any mentors to help me.
Do I have a professional obligation
to wear a suit and tie when I am in
court? What about meetings with
clients or other lawyers?

Sincerely,

N. O. Fashionplate
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THE LEGAL WRITER
CONTINUED FROM PAGE 64

under CPLR 2214(d), instead of serv-
ing a subpoena, for the nonparty to
produce the items. The Legal Writer
discussed spoliation of evidence in
part XXIX of this series.2!

Responding to a Subpoena

You have several options to respond
to a subpoena: comply with the sub-
poena: appear for the examination

not all are produced, the person must
describe the missing documents and
explain their absence); and (4) that the
documents produced were made in the
regular course of business.24

* Objecting. If you're reluctant to
comply with a subpoena, you don't
need to move to quash the subpoena;
you “need only serve written objec-
tions.”2?> Under CPLR 3122(a), you
may, within 20 days of being served a
subpoena duces tecum,2¢ object to the

in a third party’s possession has no
standing to challenge the subpoena.3!

For a judicial subpoena, file your
motion to quash in the court in which
the subpoena is returnable.32

Move to quash a subpoena “prompt-
ly” — before the subpoena’s return
date.33 If the subpoena’s return date
is approaching and you don’t have
enough time to move on notice, move
by order to show cause for the court to
hear your motion sooner.

A court may command a sheriff to produce a witness

in court and to commit the witness to jail until the
witness complies with the subpoena.

before trial (EBT) or trial (subpoena ad
testificandum); produce the records or
items sought (subpoena duces tecum);
or respond to the questions (informa-
tion subpoena). You may also object
to the subpoena. And you may move
to quash, fix conditions, or modify a
subpoena. But you may never ignore
a subpoena.

* Complying. To comply with a
subpoena duces tecum, nonparties
must “sign a sworn certificate attesting
that the documents are correct cop-
ies of documents prepared in accord
with the business records requirements
of CPLR 4518.”22 To comply with a
subpoena ad testificandum, appear to
testify on the date, time, and location
specified.

All business records produced
pursuant to a subpoena duces tecum
under CPLR 3120 “must be accom-
panied by a certification, sworn in
the form of an affidavit signed by the
custodian or some other qualified wit-
ness responsible for maintaining the
records.”23

The custodian or qualified person
must certify (1) that the person certify-
ing the records is an appropriate per-
son to certify; (2) that the person made
a reasonable inquiry that the records
produced are accurate versions of the
documents sought in the subpoena;
(3) that the documents produced rep-
resent all the documents demanded (if
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subpoena by serving a response, stat-
ing with reasonable particularity your
reasons for objecting. No need to file
your objections with the court.

Object in writing to the issuer of the
subpoena, typically your adversary,
about any irregularities in a subpoena.
Point out the defects in the subpoe-
na, either substantive or procedural.
Depending on the procedural or sub-
stantive defects, you might have lever-
age over your adversary in putting
limits on the scope of the subpoena, the
time or the place for the appearance of
a witness, or the production of docu-
ments.? If you and your adversary
can’t work it out, consider moving to
quash the subpoena.

Serve written notice of errors or
irregularities in a notice of deposition
three days before the deposition. If you
fail to point out those errors, they're
deemed waived.28

* Moving to Quash, Fix Condi-
tions, or Modify a Judicial Subpoena.
You may also object to a subpoena by
moving to quash, fix conditions, or
modify the subpoena.??

You must have standing to move
to quash a subpoena: “[T]he moving
party must either be the person who
is the object of the subpoena or whose
property rights or privileges may be in
jeopardy.”30 A party that doesn’t have
a proprietary interest in documents its
adversary subpoenaed and which are

In your motion to quash, you may
challenge the validity of a subpoena on
procedural and substantive grounds.
You may move to quash the subpoena
on the basis that (1) service of the sub-
poena was improper; (2) the subpoena
seeks documents or information irrel-
evant to the action or proceeding; (3)
the person or court that issued the sub-
poena didn’t have the jurisdiction (or
authority) to issue the subpoena; (4)
a privilege prevents you from turning
over documents or testifying; (5) the
subpoena is vague or overbroad; (6)
complying with the subpoena is undu-
ly burdensome; or (7) the party seeking
the subpoenaed records is using the
subpoena to harass you.

You may ask the court to fix con-
ditions or modify the subpoena. If
the demands in the subpoena are too
costly for you to honor them, the court
might impose the reasonable, actual
cost of honoring the subpoena.3* You
might agree to produce the documents
sought in a subpoena, but you may ask
the court to modify the subpoena for
you to produce the documents only at
some designated time or place differ-
ent from the time or place specified in
the subpoena.®> You may also ask the
court to limit the scope of the docu-
ments you must produce.3¢ You're not
expected to “cull the good from the
bad’” items in the subpoena.3” And,
in any event, the court won’t cull the



good from the bad items in the sub-
poena, either.38

A court will grant the moving par-
ty’s motion to quash or modify a sub-
poena “’[o]nly where the futility of the
process to uncover anything legitimate
is inevitable or obvious” or where the
information sought is ‘utterly irrel-
evant to any proper inquiry.’”’39

Like other civil-litigation motions,
your motion to quash must include a
notice of motion. Depending on the
complexity of your arguments in the
motion to quash, you might need to
submit an affidavit and exhibits. If
the legal issue is complex, consider
submitting a memorandum of law.
Serve copies of your motion on all the
parties. Serve your motion in the same
way you’d serve other civil motions.

In your opposition papers, address
the moving party’s substantive and
procedural grounds for quashing,
modifying, or conditioning the sub-
poena. Submit any affidavit and exhib-
it that support your position.

* Moving to Quash, Fix Condi-
tions, or Modify a Non-Judicial Sub-
poena. Before you move to quash a
non-judicial subpoena, you must
request the issuer of the subpoena to
withdraw or modify the subpoena.40 If
the issuer refuses to comply, you may
move to quash the subpoena. But you
don’t need to move to quash the sub-
poena. You can wait until the issuer of
the subpoena moves to compel you to
comply with the subpoena.

If the subpoena is issued out of an
administrative proceeding, move to
quash or modify the subpoena in New
York State Supreme Court. A motion
to quash a non-judicial subpoena is
similar to a CPLR Article 78 proceed-
ing: The purpose is to review admin-
istrative action.#! The proper venue
is “a county in which an Article 78
proceeding could be brought against
the agency.”42

Disobeying a Subpoena:
The Consequences

* Disobeying a Judicial Subpoena.
Don’t ignore a subpoena. If you dis-
obey a judicial subpoena — issued by
a court, clerk, or officer of the court “in

conjunction with a court proceeding”
— you'll be subject to contempt.43 The
disobeyer, whether a party or a non-
party witness, is also subject to paying
the actual damages it causes the issuer
of the subpoena and a penalty of up
to $150.44 If the disobeyer is a party to
the action or proceeding, the court may
also strike the disobeyer’s pleadings.>

A court may also command a sher-
iff to produce a witness in court and
to commit the witness to jail until the
witness complies with the subpoena.*6

¢ Disobeying a Non-Judicial Sub-
poena. If you've disobeyed a non-judi-
cial subpoena, contempt isn’t automati-
cally the penalty.#” The issuer of the
subpoena must move in Supreme Court
to compel you to comply; this is called
a motion to compel compliance. If the
court orders you to comply, violating
the court’s order will then subject you
to the court’s contempt powers.*8 In
addition to contempt, the court may
also impose a penalty up to $150, award
damages, and incarcerate you.4?

In the next issue of the Journal,
the Legal Writer will discuss contempt
motions, specifically civil and criminal
contempt. |

GERALD LeBoviTs (GLebovits@aol.com), a New
York City Civil Court judge, is an adjunct at
Columbia, Fordham, and NYU law schools. He
thanks court attorney Alexandra Standish for her
research.
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CLASSIFIED NOTICES

RESPOND TO NOTICES AT:

New York State Bar Association
One Elk Street

Albany, NY 12207

Attn: Daniel McMahon

DEADLINE FOR SUBMISSIONS:
Six weeks prior to the first day
of the month of publication.

NONMEMBERS:

$175 for 50 words or less;

plus $1 for each additional word.
Boxholder No. assigned—

$75 per insertion.

MEMBERS:

$135 for 50 words and $1 for
each additional word.
Payment must accompany
insertion orders.

SEND INSERTION ORDERS

WITH PAYMENT TO:

Fox Associates Inc.

116 West Kinzie St., Chicago, IL 60654
312-644-3888

FAX: 312-644-8718

Email: adinfo.nyb@foxrep.com

SEND AD COPY AND ARTWORK TO:
Email: nysba-foxadvertising@nysba.org

Yn WMemoriam

Robert V. Corbett
New York, NY

Lawrence Solotoff
Great Neck, NY

Jerome B. Sherman
New York, NY

Jeffrey S. Ween
New York, NY

MEMBERSHIP TOTALS

NEw REGULAR MEMBERS

1/1/14 - 2/10/14 718
NEw LAW STUDENT MEMBERS

1/1/14 - 2/10/14 48
ToTAL REGULAR MEMBERS

AS OF 2/10/14 72,919
ToTAL LAW STUDENT MEMBERS

AS OF 2/10/14 2,818
TOTAL MEMBERSHIP AS OF

2/10/14 75,737

ASSOCIATE ATTORNEY

Growing Trusts and Estates Law
firm seeks attorney to practice in the
areas of estate planning, elder law,
Medicaid, special needs planning and
related areas. Strong writing, research
and client skills required. Salary
commensurate with experience, and
recent graduates are encouraged to
apply.

The firm subsidizes individual health
insurance, provides a 401(k) plan, life
insurance, paid vacation and sick/
personal time.

Send resume and writing sample to
vwade@pierrolaw.com. NO PHONE
CALLS PLEASE

ATTORNEY WANTED

Growing Albany law firm seeks asso-
ciate attorney(s) with 3+ years of expe-
rience in civil litigation. Experience
in handling discovery, including
drafting demands/responses and
conducting depositions, is desired.
Solid opportunity for career develop-
ment in positive, professional envi-
ronment. Please submit resume with
salary requirement to Edwin Negron,
Firm Administrator, Bailey, Kelleher
& Johnson, P.C., at enegron@bkjlaw.
com
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Don't let Heir
Hunters take up to
50% of the missing
heir’s inheritance.

There is
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* Documented court-ready reports

* Estate authorized searches
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LANGUAGE TIPS

BY GERTRUDE BLOCK

uestion: Forgive me if you

have already addressed this

issue during the past year: Is
the right word in this question further
or farther? The question the New York
City reader asked was: “Is it, ‘Nothing
is further from the truth” — or ‘farther
from the truth’? Or are those two
words synonyms?”

Answer: Farther and further are nei-
ther synonyms nor twins. The word
farther, properly used, refers only to
actual distance: “New York is farther
from Mississippi than I thought.” In all
other contexts, choose further: “Have
you anything further to say?” In that
context further means “in addition.”
Another difference is that only further
can add the suffix more. Many Ameri-
cans still say furthermore, but currently
the suffix more is sometimes dropped
because it adds no meaning to further
and therefore seems redundant.

Question: Do the following two
sentences have the same meaning?
(1) Under this contract, time is of the
essence. (2) Time is essential to this
contract.

Answer: Yes, Ballentine’s Law Dic-
tionary (1969 edition) defines essence
as “the gist or substance of some-
thing, or a vital constituent of the con-
tract.” West’s Legal Thesaurus/Dictionary
agrees and provides synonyms (the
heart, core, or quintessence of a thing)
and unequivocally adds “that which is
indispensable.”

The idiom “time is of the essence”
is surprisingly older than the other
phrase, which the drafter seems to
use in order to clarify the idiom. But
because the first phrase “time is of
the essence” currently has virtually
replaced the second, there seems no
need to explain its meaning. Bartlett’s
Familiar Quotations (1980 edition) lists
“time is of the essence” as an “anony-
mous saying.” It is also an idiom,
which is “an expression that is pecu-
liar to itself and to the users of the
language in which it appears.” Since it
is well understood and well-respected
by the courts, I would prefer it to its
alternative.

Question: Are the adjectives previ-
ous and prior interchangeable?

Answer: Sometimes but not always,
although dictionaries list each as a
synonym of the other. The adjective
previous derives from early French prae
(“leading”), plus via (“way”) and still
retains the idea of occurring before,
either in space or time. So you would
say “previous owners,” or “previous
decisions.” But previous also has a
sense that prior does not have. When
it follows too it can mean “hasty in act-
ing” or “impatient or premature,” as in
“He was too previous in condemning
the defendant.”

The adjective prior is a synonym
of previous when prior means “for-
mer.” But prior also can mean “first”
or “superior.” In the phrase “a prior
responsibility” it carries the sense of
taking precedence in importance or
value. And in the phrase “a prior com-
mitment,” it carries the sense of “pre-
ceding in time.”

This question was answered before,
and when the answer appeared in
another journal, some readers pointed
out that the phrase first priority was
redundant because prior itself con-
tained the sense of “first.” Another
reader based his reasoning on the fact
that in Latin — from which the word
was borrowed — the monastic officer in
charge of a priory is called a “Prior.”

That reasoning seems sound. As
recently as 1987 The American Heritage
Dictionary listed “first” as one meaning
of priority. But current usage has dilut-
ed the meaning of prior to “choice,”
just as unique has become so diluted
that it currently means “unusual,” not
“one of a kind.” Even as recently as
the 20th century, some writers disliked
“prior.” Theodore Bernstein, for exam-
ple, argued that one should feel free to
use that adjective only if one used the
word posterior instead of before.

Writers with “sound stylistic pri-
orities” also were advised to avoid the
“bureaucratic bafflegab” of words like
prioritize. That opinion was common
during the middle of the 19th century
when prioritize was introduced! But

prioritize has become standard Eng-
lish in the opinion of many educated
speakers.

Speaking of changing public opin-
ions about language, have you noticed
that while most people used to say
“We’ll see how things work out,” the
same people now say, “We'll see how
things play out”? Can psychologists
find some explanation for that?

And have you noticed that the
small two-letter word so has greatly
expanded in usage, while also losing
meaning? That small word so used to
be largely used in contexts in which
it meant “therefore.” Now it often
appears as the first word in response
to any question. But it has lost its
meaning and is now replacing the
meaningless 1/ as a device to delay a
response to a question. |

GERTRUDE Brock (block@law.ufl.edu) is lecturer
emerita at the University of Florida College of
Law. She is the author of Effective Legal Writing
(Foundation Press) and co-author of Judicial
Opinion Writing (American Bar Association).
Her most recent book is Legal Writing Advice:
Questions and Answers (W. S. Hein & Co.).
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discussed the basics of subpoenas,

including the form and substance
of subpoenas ad testificandum, sub-
poenas duces tecum, information sub-
poenas, deposition subpoenas, and the
fees associated with subpoenas. We
continue our discussion of subpoenas.

In the last issue, the Legal Writer

Subpoenas: The Basics, Continued

* Service. Serve a subpoena the
same way you’'d serve a summons.!
Exceptions: Use (1) substituted ser-
vice to serve a subpoena under CPLR
308(2) — delivery and mail — or (2)
conspicuous-place service — nail and
mail — to serve a subpoena under
CPLR 308(4).2 Consult CPLR 308 —
personal service on a person — for ser-
vice options. Choose the appropriate
service method depending on when
you need the witness to testify or pro-
duce documents or records.

When you serve a subpoena “on
an entity or government unit of some
kind, the person to be served may
ordinarily be any person upon whom a
summons could be served in an action
brought against the entity or unit.”3

Any person over 18 who isn't a
party to the action or proceeding may
serve a subpoena.# A court may allow
a party to the action or proceeding to
serve a subpoena.

You may serve a nonparty subpoe-
na any time after the action has com-
menced.> When serving a subpoena
duces tecum or a deposition subpoena,
give the nonparty 20 days’ notice.6

After you've served a subpoena
duces tecum, you must “promptly”
serve a copy of the subpoena on the
other parties to the action.” The other
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parties must receive the subpoena
“before the time scheduled for the
[witness to] producfe] . . . the papers
or others things sought.”8 Within five
days after you've received all or some
of the items sought in the subpoena,
give notice to the other parties that the
items are available for inspection and
copying. Specify the time and place for
inspection.?

When you serve a subpoena duces
tecum on a large entity that has a cen-
tral office and multiple branch offices,
you may serve the subpoena either at
the central office or at a branch office.10

If you're seeking testimony from
a corporate entity’s employee, serv-
ing a subpoena ad testificandum on
a corporation, instead of the specific
employee, permits the corporation to
produce the employee to testify; no
“independent basis for jurisdiction of
the witness is . . . needed.”1!

You may serve a subpoena ad tes-
tificandum on a witness’s attorney if
an attorney represents that witness.12
Give the attorney enough time to pro-
duce the witness to testify in court.

¢ In-State and Out-of-State Sub-
poenas. You may not serve a New York
subpoena outside New York “regard-
less of the court involved.”13 Subpoena
service is available statewide in the
Supreme, County, Surrogate’s, and
Family Courts as well as in the Court
of Claims.14 The lower courts — Civil,
District, City, and Justice Courts —
have territorial restrictions on subpoe-
nas.1®

A New Yorker need not respond
to a subpoena issued in “an action
or proceeding [that’s] pending in a
sister state.” An out-of-state subpoena

isn’t covered by the long-arm stat-
ute and has “no legal effect.”16 The
New Yorker’s contacts with the sibling
state might, however, require the New
Yorker to respond to the out-of-state
subpoena.l”

If you serve a New York subpoena
on an out-of-state witness and the wit-

Any person over
18 who isn’t a party

to the action or
proceeding may
serve a subpoena.

ness appears voluntarily, a court might
“direct the witness to return for further
testimony on future days under pen-
alty of contempt,”18 even if the court
never had jurisdiction over the person.

A corporation might be required
to produce in court its officers and
employees, even those “stationed out-
side the state.”1?

Consult CPLR 3119 if you're seek-
ing to depose a person in New York or
to obtain documents located in New
York for an out-of-state case or pro-
ceeding.20

CPLR 3119 provides that out-of-
state judicial subpoenas may be sub-
mitted either to the county clerk where
the discovery is to take place or to a
New York-licensed attorney who rep-
resents the subpoenaed party.

® Order to Show Cause. If you
believe that a nonparty will destroy
evidence, move by order to show cause

CONTINUED ON PAGE 56
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